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1. NEO-CONSTITUTIONALISM: WHAT EXACTLY IS IT? 

 

If anyone today were to ask me what neo-constitutionalism is, I would 

probably answer in the same way or along the same lines as Flaubert on 

the law in his Dictionary of Received Ideas, namely, "no one knows what it 

is". I am not saying that I do not know, but rather that no one knows, and 

that no one can know. However, if I were asked whether or not I am a 

neo-constitutionalist, my denial would be unequivocal, if not emphatic. 

This said, that does not mean that I consider myself to be a legal positivist 

(one of any of the different types currently extant) although I do believe 

that I know what it basically means to be a legal positivist author. It 

remains to be seen if I can explain what, in principle, has every semblance 

of being a paradox. 

The term "neo-constitutionalism" or "neo-constitutionalist" as 

everyone knows, has generated a considerable predicament in the legal 

theory of Latin countries -both European and American - in recent years. 

Conversely, there do not appear to be any equivalent expressions in other 

cultural spheres, or if they exist they have a very different meaning. The 

expression appears to have originated in the Genoese school of thought, 

and is mentioned by several of its proponents (Susana Pozzolo, Paolo 

Comanducci and Mauro Barberis), who introduced it with a manifestly 

critical and disqualifying purpose: in order to refer to a conception of the 

Law contrary to legal positivism that they professed and profess, that is, 



methodological or conceptual legal positivism (here, leaving aside the 

connotation of realist legal positivism). Probably this contentious origin is 

related to the confusing use that has been made of the expression. 

The confusion is due, in principle, to a number of ambiguities that 

have continued to dog this term, which despite being more or less 

obvious, are not always so apparent to those who use it. It is clear, for 

example, that at times “neo-constitutionalism" is used to refer to a 

specific phenomenon (some changes that have taken place in legal 

systems in recent times: the existence of constitutions with certain 

characteristics which play a particularly relevant role in the legal system 

as a whole), whereas at other times (and often at the same time), it is 

referred to as the conceptualisation of this phenomenon, namely neo-

constitutionalism as a theory of law. The fact is that neo-constitutionalism 

may be considered essentially as a political doctrine (or a phenomenon) 

although also with the accent on its legal dimension. The term is also used 

to refer to theories or phenomena that exclusively concern constitutional 

law (the interpretation of the Constitution, for example), whereas at other 

times the discourse takes in the whole legal system. Added to this (or as a 

result of all these accumulated meanings) the prefix "neo” further 

increases confusion; as it may be considered that the expression "neo-

constitutionalism" is used in some of the previous meanings, but this this 

can be somewhat disconcerting if we wish to refer to a general theory - a 

conception - of law, merely because previously there was no other theory 

that could have been called "constitutionalist". As a result "neo" is simply 

superfluous and one is tempted to assume that it has been successful for 

reasons similar to those that consider it is preferable to speak of "to 

impact on” rather than "impact” or “to gift” instead of “give” or 

“concerning” rather than “concerned”. That is, a corruption of language 

based on the false impression that extending or adding to a word will 

imbue its meaning with greater sophistication and significance. 

Taking a step further we shall concentrate on what could be 

considered the principal meaning of the expression, at least as used by 

legal philosophers, that is, (neo)constitutionalism as a general concept or 

theory of law. The article usually considered as the first to have used the 



expression was written by Susana Pozzolo, in 1998: "Neo-

constitutionalism and the specificity of constitutional interpretation". In 

my view, the idea of “neo-constitutionalism" is far from clear. It is 

characterised in terms of alternatives: principles as opposed to norms 

(regulations) consideration opposed to assumption, Constitution as 

opposed to the independence of legislators, and judges as opposed to 

legislative freedom. Neo-constitutionalists would thus be authors who 

emphasise the prevalence of the former in each of these opposing terms. 

Nevertheless, is far from clear, and when Pozzolo specifies this, I believe 

that she differs significantly from the theses held by the authors that she 

includes under this heading, namely, Dworkin, Alexy, Zagrebelsky and 

“only in part” Nino (Pozzolo 1998: 339). Thus I do not believe that they 

encourage judges to appeal as far as possible to principles, nor that they 

should consider the process of deliberation as a case by case procedure, 

which dispenses with the interpretative criterion of deference to law 

makers or which encourages judges to carry out a "moral interpretation 

of the case" as “now the judge should interpret law in the light of the 

requirements of justice supported by the case" (Pozzolo 1998: 342).  

In subsequent works, Pozzolo underlines the ambiguity of the 

expression "neo-constitutionalism", with, in my opinion, a more adequate 

analysis, in that she insists above all on the non- positivist nature of the 

previous authors’ theses. Notwithstanding this fact, aside from the ill-

advised nature of the expression, I also believe that it is erroneous to 

assume that those authors end by " reducing the regulatory aspect of law 

precisely, to the moral perspective” (Pozzolo 2003: 195), or that “that 

which would, in the final instance, qualify a regulatory system or a 

singular norm would therefore be the content of justice that was 

expressed” (Pozzolo 2003: 191). The error, I believe is due to the fact that 

she does not see that the authors to whom she refers to do not attempt to 

"reduce" the law to morality alone, but rather to allege that the law also 

implies a moral, evaluative element. I will return to this later. 

Another characterisation of (neo)constitutionalism which has had 

some success (and clearly is aligned to the foregoing), is that of Paolo 

Comanducci (2003), who bases his thesis on the triple distinction that 



Bobbio makes between legal positivism in terms of theory, in terms of 

ideology and focus or method, and transfers this framework to neo-

constitutionalism. It is thus a question of seeing how legal positivism and 

neo-constitutionalism are directly opposed. 

Thus, neo-constitutionalism as a theory would oppose a thesis like 

state dependence, legislative centralism or interpretative formalism as 

defended by the positivists of earlier periods (in the 19th century) and 

that according to Comanducci are now obsolete. In this regard, he 

considers the theory of neo-constitutionalism acceptable, in that is a 

theory that attempts to take into consideration the new realities of our 

laws and therefore the change that puts constitutional norms in the first 

rank of our legal systems; he even thinks that this new theory may be 

considered as "the legal positivism of our time". But in doing so he is 

referring to neo-constitutionalism in its weakest sense, that is, a theory 

that would be professed by those who view the Constitution merely as a 

set of norms that are differentiated from others (legislative norms) 

through a superior hierarchy. This would not be acceptable for those who 

subscribe to a "strong version" of neo-constitutionalism, that is, those 

who assume a substantive or evaluative concept of Constitution in which 

they defend the theory that the Science of law also has a regulatory 

character in a way that it is not merely descriptive or explanatory 

(Ferrajjoli), or that the science of Law should be devised from an internal 

perspective, in such a way that its proponents are required to adhere to 

constitutional values (Zagrebelsky). 

Precisely in terms of ideology, neo-constitutionalism would be 

characterised by positively valuing the process of how our laws are 

constitutionalised and by proposing that this should be defended and 

extended. However, on this basis and with the thesis that there is a 

necessary connection between the law and morality, many of its 

proponents (Comanducci cites Alexy, Dworking and Zagrebelsky) go on to 

hold that there is a moral obligation to obey the Constitution, and as a 

result, neo-constitutionalism could be considered as a variant of 

ideological positivism, that is, of the erroneous and dangerous doctrine 

that advocates a moral obligation to obey the law. 



And finally, regarding methodology, some variants of neo-

constitutionalism, according to Comanducci, defend the thesis that 

identifies or justifies the requisite connection between the law and 

morality. In contrast to Comanducci’s methodological or conceptual 

positivism, in which he holds that it is always possible to identify and 

describe the law as it is, and distinguish it from the law as it should be, 

these neo-constitutional authors would say that constitutional principles 

act as a bridge between the law and morality, and that any legal decision 

(in particular, that of the courts) is justified if it ultimately derives from a 

moral norm. However, Comanducci feels that this is unacceptable, if it is 

interpreted as a descriptive thesis it is false, because judges justify their 

decisions by offering legal reasons and not moral norms; and if it is 

understood as a theoretical thesis, in addition to tautological (neo-

constitutionalists - he writes - assume that "by definition" any final 

justification in the practical domain comprises a moral norm), it would be 

untenable or useless, or in any case contrary to democratic values. 

This characterisation of neo-constitutionalism enables us to further 

perfect some issues in that it leads to what could be called a systematic 

comparison between neo-constitutionalism and legal positivism. 

However, it continues to raise a number of problems. On one hand, 

Comanduccio does not justify (or rather he does so unsatisfactorily) why 

this expression, "neo-constitutionalism" should be used instead of 

"constitutionalism" or "non-positivism". Furthermore, I do not find the 

Bobbian theory, which provides the basis for his characterisation of legal 

positivism, particularly convincing, despite the fact that it is widely 

accepted: proof of this is that an author, who I believe is unequivocally 

positivist, such as Ferrajoli, would not be considered as such, given any of 

the three aforementioned meanings (nor in the methodological sense, as 

Ferrajoli [2011a] considers that with constitutionalism - with the 

presence in our systems of rigid constitutions- there would have been 

some kind of identification regarding what the law is and what it should 

be, the end of the contrast between positive law and natural law, between 

Creon and Antigone). And finally, Comanducci includes under the heading 

"neo-constitutionalism” widely differing concepts of law, of the kind that 



he fails, moreover, to adequately consider. Again, what many of those 

authors opine is somewhat different, I think, from what Comanducci 

considers their views to be. However, I propose to further address this 

issue below. 

Mauro Barberis' understanding of "neo-constitutionalism" is 

somewhat different from that of Pozzolo and Comanducci. As mentioned, 

he was one of the "Genoese" authors who contributed to the introduction 

and dissemination of this term when critically referring to conceptions of 

law as proposed by authors such as Dworkin, Alexy, Nino, MacCormick, 

Ferrajoli or Atienza and Ruiz Manero, who, in his opinion, incorporated a 

version of legal naturalism due to the “identifying connection required 

between law and morality" (Barberis 2003: 264; also Barberis 2000). 

Nonetheless, in subsequent writings his position seems to have altered 

somewhat. And this is not merely because his list of neo-constitutionalists 

has excluded Ferrajoli, but because the "methodological positivism" that 

he claims to defend is a perception that it really closer to that which 

authors have termed "neo-constitutionalists" than that of Genoese 

positivism. Barberis (2011) now considers that neo-constitutionalism 

presupposes a "third theory of law" that would provide an alternative to 

both legal positivism and legal naturalism, and which is characterised in 

respect of three themes: the connection between law and morality; the 

distinction between rules and principles; and the means of understanding 

deliberation and weighting. It is a question of the same aspects taken into 

consideration by Ferrajoli when speaking of neo-constitutionalism (as 

will be seen); however, the theses that each defends are very different. 

Both consider themselves methodological positivists, yet Barberis' 

positivism really appears to more closely approach what is known as 

"neo-constitutionalism". So close, in fact, that it gives the impression that 

the alleged differences that Barberis establishes with the latter concept 

are really misunderstandings. Thus, contrary to what he presumes, the 

authors that he calls "neo-constitutionalists" (and which I believe should 

preferably be qualified as "post positivists" – something I shall return to 

later) do in fact establish a "restriction" in the connection between the 

law and morality, that is, the legal discourse in their works does combine 



with moral discourse(see Barberis: 258); his way of understanding the 

distinction between principles and rules largely coincides with the 

theories of Alexy, or those of Atienza and Ruiz Manero, as they would also 

defend what Barberis refers to as a "weak distinction" (Barberis 2011: 

260); and something similar could be said with regard to weighting 

(although in relation to this last point, Barberis' discourse does not 

appear to me to be particularly precise). To conclude, I consider that 

Barberis does not adequately characterise the thought of those authors 

that he qualifies as neo-constitutionalists (because they do not hold the 

views that he thinks they do), and that his own conception (as that of Luis 

Prieto, whom I shall refer to later) is now relatively distanced from that of 

the Genoese positivists and as a result, it is closer to post-positivist 

authors. 

A radically critical vision of neo-constitutionalism may also be 

found in several works by Juan Antonio García Amado (see García Amado 

2009). So critical in fact that, despite recognising that this is an extremely 

diffuse category to which authors such as Dworkin, Alexy, Nino or 

Zagrebelsky have been attached (rather than they themselves choosing to 

embrace the theory) , and these are the only names that he mentions, he 

appears to hold them responsible or (jointly responsible) for that lack of 

definition, which is like holding mixed race people responsible for 

contributing, because of their skin colour, to darkening the notion or idea 

of "whiteness" (or "blackness"). In any case, García Amado indicates three 

"extremely categorical" - as he calls them - components of neo-

constitutionalism (any kind of neo-constitutionalism, it is assumed, that 

is, these precepts could be found in all the authors that he mentions): 

In ontological terms, objectivism deriving from stating that, beneath the 

purely constitutional statements, with their ambiguity and their 

vagueness, along with their margins of semantic, syntactic and even 

pragmatic lack of determination, there is a constitutional order of values, 

a moral constitutional system, which is quite precise and decisive. In 

epistemological terms, the cognitivism results from stating that the 

precise and necessary solutions deriving from that axiological 

constitutional order, may be known and consequently applied by judges. 



In political and social terms, the elitism of considering that only judges or 

only prioritising judges, and in particular the constitutional courts, are 

fully capacitated to elucidate and interpret that axiological constitutional 

order and exactly what it propounds in each case, for which reason judges 

possess the political privilege of being able to amend the law makers, 

excepting the law and justifying in the specific case the decision contra 

legem that will be a pro constitutione decision, in that it is a decision based 

on a constitutional value ( García Amado 2009: 30 – 31). 

 

However, this characterisation more or less agrees with the authors 

that he considers as "neo-constitutionalists” but as long as those 

comments were formulated in "non-emphatic” terms... which clearly 

presupposes a qualitative change, constructing a concept that differs from 

that which he creates. That is, there is a way of defending the objectivism 

and moral cognoscivitism and to recognise the prominent role that 

jurisdiction (particularly constitutional jurisdiction) has in our systems 

which effectively, fits with that held by some authors commonly known as 

"neo-constitutionalists". Nevertheless, in this case we would be referring 

to something rather different from what Garcia Amado has in mind, and 

in order to avoid confusion it would be better to use another expression, 

for example, "theoretical constitutionalism" (leaving out the "neo" part) 

or "post- positivism" or "post-positivist constitutionalism". 

Luis Prieto's position differs considerably from all the previous 

ideas with the exception of Barberis. I believe that Prieto is absolutely 

right when he states that "the first thing that stands out in neo-

constitutionalism is that it appears to be a line of thought with very few 

militants behind it" and that "the authors who are usually cited as the 

main drivers of the movement, which furthermore is extremely 

heterogeneous, do not usually define themselves as constitutionalists" to 

which he adds that, "in turn, those who make use of that expression 

usually take a critical and sometimes even destructive view" (Prieto 

2013: 19). I also consider that he is right in thinking to a considerable 

degree that what underlies the term is a discussion on the challenges for 

the traditional theory of law raised by changes in constitutional systems, 



and in positivism (p.20 20). What seems to be more questionable is the 

solution that he advocates, namely that of talking about "neo-

constitutionalisms" (in plural). In his opinion, the heterogeneity of 

approaches that are found among the authors usually referred to as neo-

constitutionalists is such that it cannot be considered to designate a field 

or a theory, but rather a philosophy of law on a par with legal naturalism 

or legal positivism: a philosophy of law - he adds- "equally totalising and 

pluralist as the latter two, or even more so in that it combines elements of 

both legal naturalist and positivist theories" [p. 72] And I would question 

this because it encompasses under the same heading concepts that not 

only differ from each other, but are actually to a considerable degree 

incompatible, which can only lead to confusion in that the line traced by 

Prieto would pass from García Figueroa to Ferrajoli, taking in Dworkin, 

Alexy or Nino on the way. In other words, what he does is make the 

heading a veritable grab bag, in that it would seem that whoever is 

neither a positivist or a legal naturalist in the more or less traditional 

sense of these expressions would today be considered neo-

constitutionalist. I do not believe this. 

In short, a characterisation of "neo-constitutionalism" which has 

recently given rise to considerable discussion is that of an author who has 

often been qualified as a "neo-constitutionalist", although erroneously in 

his opinion. I refer to Luigi Ferrajoli and his work "Principalist 

constitutionalism and protectionist constitutionalism " (Ferrajoli 2011a) 

in which he defends a series of theses that he continues to propound in 

his most recent book "Democracy through rights” (Ferrajoli 2014). 

In the first of these two texts, Ferrajoli places two types of “legal 

constitutionalism” in opposition, considering this expression in the sense 

of a theory or philosophy of law. The first, the principalist or 

argumentative theory would in his opinion be at least "mainly” legal 

naturalist in nature and is characterised in that it holds that there is a 

connection (intrinsic or necessary) between law and morality; due to the 

strong contrast between principles and rules; and due to attributing a 

central role to deliberation and weighting in the exercise of jurisdiction. 

Whereas the constitutionalism that he defends, the regulatory or 



protectionist aspect, rejects those three theses and, unlike the first, would 

be a positivist conception of the law; better still according to Ferrajoli, 

this conception of Law - the complete explanation of which can be found 

in his monumental work Principia juris (Ferrajoli 2011)–, presupposes 

something like the culmination or perfecting of legal positivism. Ferrajoli, 

considers that the first of these two conceptions (commonly known as 

"neo-constitutionalist") is the most commonly disseminated in our times, 

and from this derive his efforts to highlight its theoretical weaknesses and 

its practical hazards. He considers legal positivism to be "a legal concept 

and/or model that recognises as law a set of regulations which have been 

put in place and produced by whoever is authorised to produce them, 

regardless of their content and therefore, their possible injustice " 

(Ferrajoli 2011a: 16). 

Thus, Ferrajoli is critical both in relation to legal positivist authors 

(normativists or realists) which, as in the case of the Genoese thinkers, 

would be entrenched in a past model, that of the legislative state of law, 

and also in relation to those who defend the first of the constitutionalist 

concepts to which I have referred. Ferrajoli therefore presents his 

protectionist constitutionalism as a concept midway between paleo 

positivism and neo -legal naturalism, as the only theory capable of 

satisfying the requirements of contemporary constitutionalism. 

The authors that he qualifies as paleo-positivists are, in addition to 

the Genoese school, Kelsen, Bobbio and in general all those who would 

not have taken into account (or not have sufficiently taken into account) 

the phenomenon of the constitutionalisation of our laws, which occurred 

after the Second World War. In his view, this consists essentially of the 

existence of rigid constitutions. He believes that subordination of the law 

to the Constitution implies a whole change of theoretical paradigm based 

on the existence of two levels of normativity and legal validity: simply 

formal validity or duration (conforming to rules that have formal and 

procedural criteria) and full validity (conformance, moreover to 

substantive criteria established in the constitution, namely principles and 

fundamental rights). It is that duplicity of levels that leads him to perceive 

differently (thus in opposition to the classic positivists) both the concept 



and structure of the law and the science of law (which would now also be 

normative) and jurisdiction (which would become a jurisdiction 

committed to constitutional principles, although not activist). 

And in respect of those who claim that constitutionalism does 

require a new paradigm in the theory of Law, although this is not yet a 

question of a positivist paradigm, Ferrajoli opposes: the thesis of 

separation (conceptual or methodological) between law and morality; a 

conception that without totally denying the existence of principles, tends 

to consider the law (and in particular fundamental rights) in an almost 

exclusive manner, as a set of regulations; and a conception of jurisdiction 

based on subsumption and which leaves no room for weighting and 

balancing. However, all the criticisms that Ferrajoli aims at the authors 

that he places under the heading of "neo-constitutionalism" "principalist 

or argumentative constitutionalism” (among others Dworkin, Alexy or 

Nino), are in my opinion clearly distorted (see Atienza 2012). Ferrajoli 

thinks, like Comanducci, that non-positivist constitutionalists identify 

justice, and morality with constitutional norms and, as such, err in a type 

of "ethical legalism" to which, traditionally, both a certain type of legal 

naturalism and that which is usually known as ideological legal positivism 

were subject; they do not see the law as a set of norms established by 

authority but essentially, a series of moral principles that jurists could 

interpret in a more or less arbitrary way (without being subject to legal 

and constitutional texts); and which by replacing the subsumption (in 

terms of method of application of rules) through weighting and balancing 

(which would be the characteristic method for handling principles) they 

would be encouraging judges to freely create the law and as a result, 

judicial activism. 

 

2. POSITIVISM, NEO-CONSTITUTIONALISM AND POST- POSITIVISM 

 

I consider that what has been said so far is sufficient to understand why, 

at the start, I maintained that it was not possible to know exactly what 

neo-constitutionalism was all about. It is not possible to know, and not so 

much because it is an unfortunate term (given its numerous ambiguities) 



and a diffuse, imprecise concept (after all, what concept is not), but rather 

because what we with are faced with is something rather like a 

conceptual scarecrow, constructed by legal positivist authors to oppose 

some theses that question basic postulations of this paradigm. As we have 

seen, critics of neo-constitutionalism identify a series of aspects that 

characterise this concept and which coincide to a considerable degree. 

The problem is that they present them in a way than can only be qualified 

as grotesque (just as in the case of assembling a scarecrow), which surely 

explains the rather curious fact noted by Prieto, namely, that very few 

authors would refer to themselves as "neo-constitutionalists" and clearly, 

none of those who are most frequently listed in this regard, namely, 

Dworkin, Alexy, Nino and Zagrebelsky refer to themselves as such, 

whereas an author like Luigi Ferrajoli who has been -and is- considered 

by many as neo-constitutionalist, has explicitly rejected that label 

(Ferrajoli 2011a) ... although he himself has hardly been hesitant in 

applying this term to the aforementioned authors himself, and to all those 

who, accepting the need to construct a new theoretical paradigm for the 

law of the constitutional state, reject the fact that that paradigm could 

continue to be positivist. 

Nevertheless, it is undeniable that some legal theorists, and in 

particular, practical jurists (especially in Latin America) appear to have 

accepted this heading as an identifier of their way of perceiving the law. 

For example, according to Humberto Avila, neo-constitutionalism must 

have inspired the Brazilian Federal Constitution of 1988, and in 

particular, the application of constitutional law in that country in recent 

decades. But once again, we find (he provides a list of Brazilian "neo-

constitutionalist" legal theorists") an extremely diffuse characterisation: 

"principles rather than rules (or more principles than rules); weighting 

and balancing instead of subsumption (or rather more weighting and 

balancing than subsumption); particular justice rather than general 

justice (or individual and specific analysis rather than general and 

abstract); judicial power rather than legislative of executive power (or 

more judicial power and less legislative and executive power); 

Constitution in substitution of the law (or greater or more direct 



application of the Constitution instead of the law " (H. Ávila, 2013: 126). 

And his conclusion is that "the aforementioned fundamental changes in 

theorising and applying constitutional law, advocated by the "neo-

constitutionalist” movement (...) do not find support in the Brazilian 

constitutional system" (p.145). And in Ecuador it is also frequently 

considered that the 2008 Constitution is also within the scope of neo-

constitutionalism; there is also a judgment of the Constitutional Court of 

that country (of 23 July 2009) which states that "the legal science that 

governs the Ecuadorian state is constitutionalism" (see Ponce 2010). 

However, one of the main advocates of the Ecuadoran neo-

constitutionalist movement, Ramiro Ávila, clarifies that his 

"transformational neo-constitutionalism" differs in the details when 

compared to Continental European neo-constitutionalism" (R. Ávila 2011: 

17) and, in fact, he characterises their conception as a synthesis (in truth, 

a difficult synthesis) between Ferrajolian protectionism and legal 

pluralism of Boaventura de Sousa Santos. 

Regarding Colombia, neo-constitutionalist thought is often linked in 

Latin America to the activity of the Constitutional Court of that country, 

yet in reality, this is a consequence of the state of confusion existing in 

respect of neo-constitutionalism. It is one thing for there to be changes in 

the Colombian legal system based on entry into force of the 1991 

constitution and the creation of a constitutional court which assumed a 

clearly anti-formalist position in interpreting and applying the law; and 

quite another to state that this new type of law and jurisdictional practice 

has been determined by neo-constitutional theory as the aforementioned 

authors have understood it. I do not believe that this was the case. That is, 

it appears to me that in effect, authors such as Dworkin or Alexy have had 

an enormous influence on those jurisprudential changes (not in drafting 

the Constitution which, in many aspects, may have been inspired by the 

Spanish constitution). Nevertheless, precisely for this reason Colombian 

constitutional case law in no way fulfils the characteristics indicated, for 

example, by Pozzolo for neo-constitutionalism, and in my opinion, it is 

more an example of what could be called "post positivist case law" ... 

despite the fact that one of the more influential presidents of that Court, 



(who, of course, has also been frequently allied with neo-

constitutionalism) Carlos Gaviria, was from the perspective of the theory 

of law, a self-confessed Kelsenian. Nor do I believe that the legal 

philosophers to whom the movement is sometimes attributed are neo-

constitutionalists, such as Rodolfo Arango, Carlos Bernal (whose legal 

philosophy approximates to that of Rober Alexy) or Diego López Medina 

(who is more in line with the "critics"). And someone who does define 

himself as "neo-constitutional" and who has jointly edited a book that has 

made a considerable contribution to disseminating neo-constitutionalism 

in Latin America, Leonardo García Jaramillo (see. Carbonell / García 

Jaramillo 2010), has done little in my view to clarify what we should 

understand as such. In his work entitled «El neoconstitucionalismo en 

Colombia: ¿entelequia necesaria o novedad pertinente?» (García Jaramillo 

2010) I have been unable to find any characterisation that even goes 

halfway to specifying the concept of neo-constitucionalism, although 

instead a tendency to superimpose all the meanings with which the 

expression is used (and which I indicated at the start of this chapter), so 

that for this author, «neo-constitutionalism» appears to mean, 

indiscriminately, both a concept and a phenomenon (in fact, he often 

speaks of «new Law» as if it were a synonym for "neo-constitutionalist 

conception" ). And, clearly, I do not consider that it is very helpful in 

clarifying matters (García Jaramillo is not the only one who does so) to 

state "neo-constitutionalism" is an expression which has the famous 

"family resemblance" of which Wittgenstein speaks. And if it does not 

appear to particularly clarify, this is because, among other things in order 

to speak of a "family resemblance" one has to be able to identify with 

some accuracy the members of the family in question. 

Perhaps the book that has most contributed to disseminating neo-

constitutionalism in Latin America is that of the Mexican, Miguel 

Carbonell: Neoconstitucionalismo(s) (Carbonell 2003). A reading of the 

prologue to this work, which is in actual fact a compilation of works by 

several authors (none of whom are Latin American) makes it clear that 

the author is perfectly aware of the ambiguity of the term (which 

designates both a phenomenon and a theory), and he is extremely 



cautious, not only due to the deliberate lack of definition in the chosen 

title, but because Carbonell also warns that "what neo-constitutionalism 

should be in its practical application and in its theoretical dimension is 

something that remains to be seen" (Carbonell 2003: 11). The problem is 

that recognition that the meaning of neo-constitutionalism is unclear does 

not prevent him from speaking at times as if he really knew what it was. 

And a mere glance at the list of authors selected by Carbonell is sufficient 

to reach the surprising conclusion that of those eleven authors, only two 

(García Figueroa and Santiago Sastre) appear to assume that they are 

neo-constituitionalists. And finally, in subsequent works, Carbonell has 

continued his preoccupation with neo-constitutionalism, but I do not 

believe that it could be said that he has contributed much to clarifying the 

concept. He continues to be extremely cautious in indicating that "it does 

presuppose some innovation within the theory and practice of the 

constitutional state of law" and that it is possible to distinguish three 

levels of analysis: that of constitutional texts, that of constitutional 

practices and that of theoretical developments (Carbonell 2010: 161). 

However, when it comes to pronouncing on what those "innovative 

theoretical developments” consist of, he is not only extremely sparing in 

his comments, but in the few comments he does make, he includes the 

two authors that do not consider themselves neo-constitutionalists: Luigi 

Ferrajoli and Luis Prieto. 

I hope that after all the foregoing it will be understood that what is 

proposed here will be to use the term "neo-constitutionalism” (obviously 

this is a stipulated definition) only to refer to those authors who 

effectively accept this term, and which perhaps (and I say this with some 

hesitancy) could be characterised in accordance with the aspects that 

legal positivism attributes to that concept. This means that in the theory 

of contemporary law, we could make an initial main division between 

those who consider that the changes that have occurred with the 

phenomenon of constitutionalisation of our laws do not require a new 

theoretical paradigm, but that we can acknowledge them, remaining 

within the sphere of what we could call classic positivism with an accent 

on the more or less normative, or, conversely, realist; and on the other 



hand those who defend the constitutionalisation of law require a new 

theoretical paradigm. And within this second group, it would be 

necessary in turn, to make the following divisions: 1) positivist 

constitutionalists, like Ferrajoli; 2) non-positivist or post-positivist 

constitutionalists such as Dworkin, Alexy, Nino or Zagrebelsky; 3) neo-

constitutionalists (which clearly is not an empty class, but it is less 

populated that might be thought); and (perhaps) 4) legal naturalist 

constitutionalists1. 

If I mentioned at the start that, despite not being entirely sure what 

neo-constitutionalism really is, one thing I am certain of is that I do not 

adhere to the theory because effectively, I do not share any of the 

comments formulated by Pozzolo, Comanducci, etc., while my conception 

of law is very close to the authors Alexy, Dworkin and Nino, and, I believe, 

not too distanced from that of Zagrebelsky, in the sense that I consider 

that ultimately we agree on the basis of his premise, but his theoretical 

formulation does not always seem to be to be sufficiently clear and 

precise. The legal theory that I support is 1) constitutionalist, 2) non- 

positivist, 3) based on the unity of practical reasoning, which means that a 

marked line cannot be drawn (in conceptual terms) between law and 

morality, 4) it defends a minimum moral objectivity, 5) it recognises the 

importance of principles and 6) weighting and balancing as well as 7) the 

active role of jurisdiction and 8) it underlines the argumentative nature of 

the law. I now propose to demonstrate how I believe these aspects should 

be understood providing a conception of law which is clearly separate 

from the positivist stance and the so-called neo-constitutionalist position, 

and that for the rest in no way does it presuppose a return to natural law. 

 

3. CHARACTERISATION OF POST-POSITIVISM 

 

3.1. Theoretical constitutionalism 

 

                                                        
1  In a recent work, Vigo (2014) mentioned a "legal naturalist neo-constitutionalism" which 
distinguishes what I would call here "post-positivist constitutionalism", fundamentally, because these 
would assume a Kantian inspiration (constructivst) in ethical matters contrary to legal naturalists who 
would be personalist or Aristotelians. 



In order for constitutionalism to be a distinctive feature of a legal theory, 

clearly, it is not sufficient to recognise the phenomenon of 

constitutionalising the law which, to a varying extent, characterises many 

of the legal systems of the western world. Only the conceptions of law 

that interpret that phenomenon in a certain way would be 

constitutionalist. 

Thus, it is not possible to call a theory of law constitutionalist when 

it considers that what distinguishes constitutional laws is solely or 

preponderantly a formal element, that is, normative hierarchy or 

constitutional rigidity. Therefore, theories that Ferrajoli calls paleo-

positivist are not constitutionalist, as they tend to underline the existing 

continuity between legislated and constitutional norms, and thus reject 

the need to construct a new paradigm in the theory of law. However, nor 

is it, or at least not entirely, the conception of Ferrajoli himself, as despite 

underlining the difference between the legislative and constitutional level 

(which as will be recalled, led him to raise two concepts of validity that in 

turn has as a consequence a compromised form of understanding the 

science of law and jurisdiction), he continues to think that of the 

constitution in purely formal and evaluatory terms; also in his view, 

constitutional norms are simply those that have a hierarchy that is 

superior to the rest, guaranteed by the existence of constitutional courts, 

and which cannot be changed in the same way as other norms without 

serious procedural measures. Notwithstanding, what Ferrajoli refuses to 

accept is that the law of the constitutional state is also characterised by 

substantive evaluative features through recognition and protection (by 

means of the techniques indicated) of fundamental rights. One response 

could be that precisely all Ferrajoli’s theoretical construction is designed 

to fulfil this final goal, namely, the effective guarantee of fundamental 

rights. Nevertheless, it so happens that his positivist prejudices lead him 

to define fundamental rights in purely formal evaluative terms, and to 

deny that there is any sense in even raising the question of the (moral) 

foundation of rights: " the most recent moral and political values are not 

demonstrated (...) they are simply chosen , postulated and defended," he 

writes in his latest work (Ferrajoli 2014: 104). Thus, Josep Aguiló, made 



the fortunate remark that Ferrajoli’s is an “impossible constitutionalism”: 

and if his theoretical postulations are assumed, it will not be possible to 

obtain (or approach) the objectives of the Constitutional State (Aguiló 

2011). 

Similarly, neo-constitutionalist authors cannot be considered 

properly constitutionalist, as that concept would be characterised by their 

positivist critics. In this case, it would not be through excess, that is, due 

to their tendency to identify all the law with the Constitution (remember: 

"more constitution than law") freely (or arbitrarily) interpreted, 

moreover, as their critics hold, which is effectively equivalent to 

dispensing with the authoritative nature of the law. A typical feature of 

neo-constitutionalism would be a failure to take into account the law 

when resolving a legal problem, and instead going directly to the 

constitution, or even dispensing with the literal meaning of an article (a 

rule) of the Constitution, and in its place resolving the problem directly on 

the basis of constitutional principles and values. I propose an example to 

illustrate what I mean. The Ecuadoran Constitution (which, it should be 

recalled, dates from 2008) contains an article that unequivocally defines 

marriage as the union between a man and a woman. However, some 

(allegedly neo-constitutionalist) jurists do not believe that this prevents 

the valid promulgation of a law that recognises matrimony between 

persons of the same sex: it would be sufficient to argue - they state- that 

failure to recognise this type of matrimony would go against the principle 

of non-discrimination on grounds of sex (see Atienza 2013a). 

This last enables me to clarify a criticism, as we have seen, that is 

frequently aimed at non-positivist constitutionalists, and that, in my 

opinion, is nevertheless an invention of their critics who use ethical 

legalism or ideological positivism, by identifying the Constitution (the 

law) with justice. However, none of the authors that I have qualified as 

post-positivist claim this, as they explicitly recognise that there may be 

unfair legal norms. To consider that the Constitution contains a evaluative 

component does not presuppose that it contains an extremely precise 

order of values. Quite the contrary, constitutions are, or tend to be, 

typically ambiguous documents, as they reflect the opposing ideologies of 



political and social forces that underlie them; for this reason, agreement 

regarding the purposes and values expressed in a Constitution tend to be 

somewhat precarious or, if wished, they are drafted in very abstract 

terms. Thus, interpretation is important for example, in defining 

fundamental rights. Obviously, not everything is possible, not everything 

is open, in terms of what rights actually mean. Nevertheless, the texts of 

our Constitutions almost always, or least quite frequently, offer jurists the 

possibility of reaching a fair solution without going beyond the law; as I 

have mentioned, with some exceptions: regarding matrimony between 

persons of the same sex, the Ecuadoran Constitution does not appear to 

offer a fair solution – in accordance with justified morality- however, the 

Spanish constitution for example does2. In order to achieve that solution, 

there is indeed a need to interpret the Constitution in the light of some 

moral and political philosophy of a substantive nature; according to 

Dworkin, it would be necessary to go back to the philosophy compatible 

with authoritative materials of the law and which presupposes the 

greatest development of the purposes and values that shape 

constitutional practice. Thus, the point of departure for constitutionalist 

jurists is not the existence of a precise order of values, but rather they 

endeavour to find or or construct it.... although this end is not always 

achieved. Their situation could be said to be similar to that of a doctor. 

Diseases cannot always be cured, but it would be a very strange medical 

practitioner who thought that trying to cure disease was not a part of his 

work. 

Therefore, constitutionalism is not an idealistic or ingenuous 

ideology that considers that the state of constitutional law is the best of 

all possible laws and that our Constitutions are quite simply identified 

with justified morality. That law is simply the best of those historically 

existing laws, and this is not due to formal considerations but for 

substantive reasons, for the values that it attempts to protect. 

Furthermore, that model is today at risk in respect of state law and nor 

                                                        
2 Although, in turn, the Spanish Constitution, given the wording of art. 16 which regulates the fact of 
religion, does not for example permit the completely satisfactory conclusion to be reached in relation to 
religion; in other words, the Spanish Constitution treats non believers worse than believers and within 
this last category prefers Catholic believers. 



has it penetrated other legal spheres that are also more decisive than the 

state areas for guaranteeing fundamental rights of the people. In this last 

aspect the only option is to adhere to the political proposal that Ferrajjoli 

puts forward in his most recent work. The constitutional paradigm needs 

a dual amplification, in the sense of extension which means bringing this 

paradigm to all authorities (with constitutionalisation of both 

international law and globalised private and commercial law); and in the 

intensional sense, reinforcing the guarantee of all rights (Ferrajoli 2014). 

That political proposal unquestionably presupposes radical changes that 

create a kind of lege ferenda programme for jurists. 

 

3.2. Non- positivism 

 

The fundamental criticism that can be aimed at legal positivism is that it 

is too poor a conception of law that does not take into account the 

complexity of the legal experience, nor does it offer an adequate 

theoretical instrument which would enable jurists to develop their 

distinctive task within the framework of the Constitutional state, namely, 

the protection and development of fundamental rights. This is not 

possible because positivists reduce the law to a single authoritative 

dimension, leaving the value component to one side. This is what the 

thesis of separation between law and morality demands. 

The other thesis that characterises legal positivism is that of the 

social sources of the law, that is, that the law is not something natural, but 

a human construction relating to societies and history, must today be 

considered an unquestionable fact, something that no one could sensibly 

argue with. 

As a result, what distinguishes constitutionalist but not positivist 

conceptions of law is the statement of the dual nature of the law, which 

can be expressed in different ways. One of these consists of seeing the 

law, not only as a set of rules, but also principles (the classic Dworkian 

model). Another is that of distinguishing, as Alexy does, (2016) the 

components of positivity and ideality in law, linking the latter with an 

attempt at correction. Or in considering, which Nino (1992) effectively 



reiterated, that legal norms do not in themselves presuppose the same 

autonomous justificatory reasons, so that legal reasoning should be open 

to moral reasoning, which is linked to the thesis that the law may be 

defined (it may be conceptualised, according to the proposals and 

contexts) both descriptively, and in normative and evaluation terms. Or 

by distinguishing, as Zagrebelsky does, a formal and a material aspect in 

the law, although the Italian author appears to reduce this latter aspect to 

social morality (Zagrebelsky 2014: 32). 

Again, with the duality of perspectives within the constitutional 

state of law established by Ferrajoli (and which leads him to distinguish 

between formal and substantive or full validity regulations) he 

approaches previous authors but there continues to be a fundamental 

difference that makes Ferrajoli effectively (or it could be said, coherently) 

a legal positivist author: his distinction is made within the law considered 

exclusively as set of norms established by an authority (albeit legislative 

or constitutional). Therefore, there is no room for values, which inevitably 

amputates the legal experience to some degree: practice, (practices) of 

law cannot be understood without this component. 

The neo-constitutionalist concept should also be understood as a 

reaction against legal positivism, against a view of the law that focuses on 

rules, on positivity, on forms and in doing so forgets justice. However, in 

this case it should also be said that neo-constitutionalist authors take this 

critical attitude too far and neglect the values of legalism. This is a very 

one dimensional view of law which is ingenuous in thinking that the 

values of the constitutional state can be achieved without being subjected 

to any limits or constrictions imposed by the system of positive law. They 

do not realise that what is happening here is like Kant's famous light dove 

believing that she could fly even better without the resistance of air. Thus, 

the "resistance" of positive law (that is, the requirements of the principle 

of legality) is also, as Laporta (2007), has so eloquently reminded us, a 

condition of the possibility for developing, among other values, 

autonomy. 

In my opinion, the best way of expressing the dual nature of the law 

is to see it not just as a system, or a set of norms but also, and in 



particular, as a social practice which attempts to achieve (increase) 

certain purposes and values, however, while remaining within the system 

that is, playing the game of law. As result, the law is partly something that 

is out there, something given, (the norms established by authority), but 

also and in a way that is even more fundamental, an activity, an 

enterprise, praxis: something which is in the process of being 

constructed, and in which we all participate. If you wish, the abstract 

purposes of business have always been the same (achieving a certain 

social order, ensuring some idea of justice), however the changes in the 

historical conditions of societies, which lead to changes in the legal 

system, also have repercussions on the way of viewing and participating 

in that activity and, in short, in the way that the law is perceived. In the 

same way that the positivisation of law that occurred in Europe towards 

the end of the 18th century and the early 19th century, put an end to the 

idea of natural law led to the era of legal positivism (the law began to be 

seen as a human work relating to each historic society and no longer as a 

system of conduct valid for all societies), constitutionalisation of the law 

also presupposes the end of legal positivism: the law is no longer just the 

law imposed by authority, but a human creation designed to satisfy 

certain values based on fundamental rights; what could be said to be a 

synthesis between legal positivism and a certain way of understanding 

natural law. At one point, González Vicén (1979) recalled a phrase of 

Bloch's, maintaining that the historic school of law (one of the currents 

with which legal positivism was initiated) had crucified natural law on the 

cross of history. Thus, what the constitutionalism of our time has done is 

crucify legal positivism on the cross of the Constitution: our idea of the 

law can no longer be purely formal, but must of necessity, incorporate 

substantive elements and value. Therefore, post positivisim does not 

mean, as Ferrajoli assumes, a regression to a pre-Benthamite era in the 

theory of law, but the awareness that the theory of law that we need to 

construct today must necessarily be post -Benthamite. 

 

3.3. Unity of practical reason 

 



The thesis of the unity of practical reason presupposes that in practical 

reasoning, the ultimate reasons are those of a moral nature, so that, for 

example, the justificatory reasoning of a judge must have a moral 

dimension. However, this does not mean that legal and moral reasoning 

are confused, or that legal reasoning is a special case of moral reasoning 

(as Alexy, in my view, erroneously holds (see ch IV]). It is not (at least not 

in all its instances) although it can be said that all types of legal argument 

(which clearly differs from all the specific cases of legal argument) may be 

justified in accordance with the rules of rational and moral discourse: the 

reasoning of judges, legislators, lawyers... Legal reasoning, for example, a 

judge's motivation - enjoys certain autonomy with respect to the requisite 

moral reasoning, especially the strongly institutionalised nature of the 

former. Nino (1992) has explained this very well. In his view, justificatory 

legal reasoning (for example, that of a judge) works on two levels. In the 

first, which is more basic, the reasons legitimising that social practice 

should be articulated, based on the Constitution. In the second level 

(when attempting to justify actions and decisions: in the first, institutions 

were justified) justificatory reasons that are not compatible with the 

preservation of the Constitution are excluded; which means that there 

may be (or that there are) morally justified reasons that, however, cannot 

be used in legal argument. 

Thus, what positivists (or rather methodological or conceptual 

positivists) do not seem to see is that the relation between the law and 

morality is also a complex question from the conceptual perspective (no 

one denies, as is well known, that there are relations on an empirical or 

external plane; that legal norms have moral consequences or causes. That 

is, that from some perspectives or in some contexts it is perfectly possible 

(if not necessary) to separate the law from morality, whereas from others 

this cannot be done; nothing prevents a sociologist, historian or external 

observer from issuing a judgement stating that norm N or system S are 

legal and yet unfair; but a judge cannot identify the law applicable to a 

case (or at least cannot do so very often) without having recourse to 

moral reasons, nor as a result can he or she justify the decision without 

recourse to morality. 



In general terms, positivists appear to be determined to establish a 

precise limit between the law and morality, but clearly this appears to go 

against the reality of our legal systems that contain (particularly in their 

Constitutions ) statements with densely moral concepts (dignity, freedom, 

equality, etc), not to mention legal pluralism or globalisation of the law in 

respect of phenomena that are extremely characteristic of our societies 

and that show that the boundaries between the law and non- law are 

increasingly fluid. We are reminded, for example, of the reports issued by 

a bioethics commission: Are they legal, or moral, or are they a kind of 

hybrid? And would there be much point in insisting on ascribing this type 

of practice exclusively to the field of law or that of morality? 

Conversely, the defect of neo-constitutionalists is precisely the 

opposite. Always in accordance with its positivist critics, neo-

constitutionalism would be, in the words of Garcia Amado, a legal 

moralist conception which reduces the law to morals and as a result is 

unable to take into account the specificity of the law and legal reasoning. 

This is also how Ferrajoli characterises that conception as he also 

underlines the fact that by reducing fundamental rights to moral 

principles, neo-constitutionalism presents them in a weakened version 

which places their effective protection at risk. 

There is in fact a type of legal positivism (which is usually called 

"inclusive"), which accepts this thesis that identifying the law and legal 

argumentation in the constitutional state presupposes the use of moral 

criteria. However, if they continue to consider themselves as legal 

positivists it is because they think that this methodological or conceptual 

connection between the law and morality is merely contingent, rather 

than necessary: there could be legal systems that did not function in this 

way. To which it is easy to reply that, since those systems are not our own 

(nor are they any that we could easily imagine), and if what interests us is 

to build a theory of law that can serve precisely for the rights of the 

constitutional state, then it would be impossible to see the point of 

considering oneself a legal positivist... barring a fear of breaking with the 

tradition of thinking in which one was trained (see. Atienza y Ruiz 

Manero 2009). 



 

3.4. Minimal objectivism 

 

The foregoing presupposes moral objectivity; even though it may be 

minimal objectivism. If this were not the case, that is, if we were to 

assume that objectivity has no place in discourse that has recourse to 

moral values, then we would simply be opening up an enormous arbitrary 

gap in constructing the theory of law and also encouraging abusive legal 

practices (in particular by the courts) since the exercise of their power 

would necessarily be arbitrary, as there is no rational control in respect of 

values. This last is basically what positivist authors are thinking when 

they criticise what they understand as "neo-constitutionalism". 

However, non-cognoscitivism in moral matters was not originally a 

identifying feature of legal positivism (Bentham's utilitarianism is 

perhaps the best proof of this). And today there continue to be legal 

positivists who are not sceptical in moral matters 3. Legal positivists in 

the Latin world (and let us not forget that it is in this context that we are 

speaking of "neo-constitutionalism") have in recent times, in matters of 

moral theory, tended to defend conceptions that oscillate between 

emotivism and historicism (a historicism that could be called weak). On 

one hand (or in some aspects) it would appear that they have been stuck 

in the era of the nineteen fifties in matters of moral theory, and they 

continue to more or less think like Kelsen or Ross: the moral discourse (in 

that which is not concerned with logical -formal or instrumental 

relations) falls outside the domain of reason; it belongs to the terrain of 

feelings, emotions; moral values can be shared with others (with many) 

and it is possible for one to be ready to fight for them, but what one 

cannot do in the strictest sense is justify them (recalling the words of 

Ferrajoli). And on the other hand (without any need to abandon moral 

emotivism) there are many who consider that human rights are 

“historical conquests" which it seems are valid insofar as there is a 

                                                        
3 The case of Josep Joan Moreso can be taken as an example although personally I am 
not sure about the sense of using the heading "legal positivsim" (as he in fact does) to 
refer to this legal philosophical position. 



convention that supports them. Would it be necessary to say the same in 

relation to "values" of neoliberalism (individualism, lack of solidarity) 

which appears to be becoming the broadly dominant ideology in a wide 

range of social strata in the contemporary world? 

In the discussion on moral objectivism, there are probably some 

misunderstandings that need to be dispelled. Critics of objectivism seem 

to think that those who defend the objectivity of values, or of moral 

discourse postulate the existence of mysterious entities which would be 

equivalent to atoms in the physical world: that which Dworkin ironically 

has called "morons" (Dworkin 2011: 43). But to be an objectivist does not 

mean- or does not necessarily mean-being a moral realist. It could well be 

thought that values are properties that we attribute to certain actions and 

states of things, but not in an arbitrary manner, but because they satisfy 

the basic needs of individuals or accord them capacities that are 

indispensable for leading good life. And what is really meant by moral 

objectivism is that there is a rational discussion regarding those values; it 

does not mean indulging in irrational or purely rhetorical, persuasive 

discourse. Another frequent error is to confuse objectivism with moral 

absolutism, an attempt at correcting - when a moral thesis is seriously 

held -, with the aim of absolute truth, with the dogmatism and intolerance 

characteristic of religious discourse. However, it is quite the opposite. 

What an objectivist does is expose his opinions to rational discourse and 

in this both the sceptic and the absolutist differ. Moral objectivism is thus 

a fallible concept (as occurs with the idea of truth in science) of moral 

correction. 

It is important to take into account that all this is simply an abstract 

discussion, but one which has extremely significant consequences for 

shaping the science of law and legal practice. Thus, the legal philosopher 

who is sceptical in moral matters has no option but to create very 

prescriptive models (far removed from reality) in relation to legal 

dogmatism or the exercise of jurisdiction. And in this way, in my opinion, 

the price that has to be paid in practical terms is extremely high: the 

impossibility of significantly influencing the progress of those activities, 

which is tantamount to condemning as irrelevant. 



 

3.5. Principles and rules 

 

The predilection for principles as opposed to rules that is attributed to 

neo-constitutionalists (more principles than rules) presupposes 

acceptance of an option (which would also affect positivists) choosing 

between principles or rules that I believe is no more than a version of the 

fallacy of false opposition. In law, and in our laws, there is no relevant 

problem requiring a solution involving both principles and rules. 

Therefore, in my view, those who aim to reduce the law basically to rules 

(positivists, or rather some of them) are as mistaken as those who opt for 

the other reduction (neo-constitutionalists) and they do not see in the law 

(or at least, in the law of the constitutional state) anything other than 

principles. 

Garcia Figueroa who is I think one of the few Spanish philosophers 

of law who calls himself a neo-constitutionalist, gives an example of this. 

In his view, neo-constitutionalism is a legal theory that does not accept 

the dichotomy between rules and principles but simply because he 

believes that in the state of law there are no rules but rather all norms are 

principles. What he means by this is that all norms have (or could have) 

exceptions, that is they may be overturned and therefore they cannot be 

considered rules. He gives an example which he believes incontrovertibly 

supports this thesis. He recounts how some months ago, a baby named 

Noara urgently needed a liver transplant. When they are compatible, this 

operation can be performed using the liver of living persons, as the 

recipient only needs a fragment of the donor organ. Luckily, Noara had 

the ideal donor, her own mother Rocío. The anticipated happy ending to 

this story was clouded by section a) of the following legal provision of art. 

4 of the Law 30/1979 of 27 October on organ transplant and extraction: 

D1: "Obtaining organs from a live donor for subsequent grafting or 

transplant in another person may be carried out in accordance with the 

following requirements: 

a) The donor should be of legal age. 



The content of this provision may be reduced for our purposes to the 

following norm: 

N1: Prohibition on all minors to donate organs. 

Rocio was sixteen years old and therefore was not allowed to donate 

organs even to her own daughter. Norm N1, which prevented Rocio from 

donating part of her liver to her baby is what theorists who make a 

distinction between rules and principles are pleased to call "regulation” 

(García Figueroa 2011, pp. 130 and 131). 

 

The conclusion to be drawn from this is that: 

 

This case shows that any attempt to configure norms is impracticable 

(albeit constitutional or infra-constitutional such as art. 4 of the 

Transplant law) as rules (ie incontrovertible norms) and moreover this 

case highlights the faulty approach of legal positivism in its view of 

relations between the law and morality (...). As I have just indicated, the 

case of Noara shows that norm N1 (prohibiting all minors from donating 

organs) is not a rule, and by extension demonstrates that it is not possible 

to speak of rules in a constitutional state. A corollary of this statement 

would be that the dichotomy of rule/principle is not adequate (...) All the 

legal norms in the constitutional state are principles (if we assume the 

terminology in use) (...) We are(he and Ferrajoli) in agreement that the 

dichotomy of rule/principle should be rejected, but there our agreement 

ends; Ferrajoli dispenses with the category of principle and I dispense 

with that of rule" » (García Figueroa 2011, p. 132 – 133). 

 

Thus, if Garcia Figueroa finds the category of rule superfluous, I 

consider that it is because he makes a conceptual error by confusing what 

is an exclusive reason with a reason that is incontrovertible in any scope 

or circumstance, that is, with an absolute reason. The rules (if we are to 

use Raz’ terminology), are exclusive reasons, but they may be defeated 

even if exceptionally (in contrast to principles which are not exclusive 

reasons but non compelling reasons). However, this does not mean that 

there are no rules and that all norms are in this aspect identical. And 



effectively, the error of non-constitutionalists is in symmetry with that 

committed by some legal positivists (I believe that this is the case of 

Garcia Amado) when they assume that rules can only have explicit 

exceptions but not implicit exceptions, which is equivalent to saying that 

they can never be overcome (see Atienza and García Amado 2012). 

I think that it is obvious that neither of these two extreme 

conceptions can serve to define our legal practices. What we need is to 

conjugate rules and principles and seek what could be called a balance 

between the certainty that rules are able to achieve, and the flexibility 

required by intelligent handling of legal material, which cannot be done 

without principles; it is precisely in principles that in some cases it is 

possible to justify the existence of implicit exceptions, which have not 

been formulated in the text of the law - to rules. 

 

3.6. Weighting and subsumption 

 

The presumed need to choose (in legal theory and practice) between 

subsumption and weighting and balancing is an error deriving mainly 

from the foregoing: another example of the fallacy of false opposition. And 

also it is just as absurd and erroneous in this case to claim that the judge’s 

justificatory reasoning should be confined to subsumption, as it is to 

happily have recourse to weighting and balancing in line with the slogan 

of "more weighting than subsumption". 

We clearly need the two strands of arguments, simply because 

sometimes (let us put this from a judge's perspective) in order to resolve 

a case, there is a normative premise which is a rule (more exactly a rule of 

action) whereas on other occasions the point of departure is not a rule 

but a principle (or rather a set of principles that lead to opposing 

solutions). This last may occur if any of these two circumstances are 

present: there should be a normative gap in the level of rules; or there 

should be (it is believed) an axiological gap, because there is a lack of 

adjustment between (the textual meaning of) rules and their underlying 

reasons, that is, the principles that imbue them with meaning. 



I have referred on several occasions (one of them quite recently, see 

Atienza and García Amado 2012]) to how weighting and balancing should 

be understood and in the next chapter I shall return to this theme. For the 

present, I shall confine myself to pointing out that it is a question of a 

rational procedure (which could be formalised from a logical perspective) 

in relation to which, criteria of rational control can be established, 

although they are not those of formal logic but rather those of practical 

rationality. Besides this, the strictly logical criteria are not sufficient 

either in the case of subsumption, as their handling presupposes 

establishing premises, which is not a logical deductive operation. And 

unquestionably, pondering the reasoning also entails increased levels of 

discretion than purely subsumptive reasoning, and as such should be 

used exceptionally, and its use requires particularly stringent levels of 

justification. 

 

3.7. Neither judicial formalism or activism: an active judge. 

 

Another equally obvious consequence of all the foregoing is that the judge 

should be neither formal nor activist. Clearly these are two terms that it is 

hard to precisely define, but in principle it could be said that the formalist 

judge is one who deals solely with the text of the law and does not take 

into account the reasons underlying norms, so that the purposes and 

values that characterise this practice are forgotten. Whereas the activist is 

a judge who does not take into account the limits of the law, acting as if 

the law were not an authoritative practice for him/her, and as if legal 

materials did not establish certain limits within which he/she must 

remain, because otherwise they would no longer be playing the game of 

law, thus putting essential values of law at risk (the law of the 

constitutional state) which are not purely formal; and they are not 

because - as I have mentioned - they presuppose conditions that give rise 

to others , namely material values. 

I believe that the basic defect of legal culture in Latin countries 

continues to a propensity for formalism. And that may explain why many 

jurists committed to a political policy of social transformation are 



attracted by neo-constitutionalism. However, formalism cannot be 

combated by ignoring that in the culture of legalism there are values that 

need to be conserved, that legal positivism does not necessarily imply 

formalism and that, in short, an active judge is not the same as an activist 

judge, although the limits of activism cannot be traced exactly in the same 

way in institutionalist, we could say strong, countries, in which there are 

different institutions other than courts which are able to ensure the 

protection of fundamental rights in areas to which judicial action does not 

extend, as in others with a weaker institutional character, in which failure 

to act on the judge's part may plainly presuppose that rights will not be 

satisfied. 

 

3.8. Importance of argumentation 

 

All the previous features of non- positivist constitutionalism are closely 

connected with legal argumentation: the Constitutional state clearly 

presupposes greater argumentative requirements (for judges and in 

general for jurists) than the state of legislative law; a notable limitation of 

legal positivism - which has been highlighted by several authors- is its 

lack of a theory of argument; the thesis of unity of practical reason 

requires the incorporation of moral arguments in the law; moral 

objectivism is a case for understanding the requirement that public 

bodies need to substantiate their decisions; the importance of principles 

is linked to an increase and a growing complexity of argumentation in 

law; as can be seen especially in respect of weighting and balancing; and 

the model of the judge outlined in the previous section (neither formalist 

nor activist) could also be defined as an argumentative judge: who takes 

the requirement to justify his or her decision seriously and, accordingly, 

also accepts the existence of certain limits, namely, those that mark the 

difference between what is and what is not arguable in law. 

However, this does not mean that it is an argumentative theory of 

law in the sense that Ferrajoli uses this expression (2011a): in order to 

refer to a theory which reduces the law to principles and defends a weak 

conception of fundamental rights, as these (in terms of mere principles) 



would need to weighted and balanced with others, with which they would 

be in constant conflict. As has been seen, the law cannot be reduced either 

to principles or rules. The concept of fundamental rights implies at a 

normative level, both rules and principles, however, in addition there is 

another level of assessment, required to satisfactorily take into account 

the notion of fundamental rights. And naturally, stating that someone has 

a right does not always mean the exercise of weighting, as often (most 

frequently) rights are established clearly in a rule and their application 

does not cause any conflict with other rights. We reiterate, the fact that 

rules can be overturned in exceptional conditions does not mean that we 

cannot have security on the legal resolution of cases that those rules 

regulate. 

Non- positivist constitutionalism is an argumentative theory of law 

in that it emphasises that legal practice - and particularly in the 

constitutional state- has to a certain extent, an argumentative nature 

although obviously, in law not everything is argument. Nevertheless, 

awareness of this dimension opens jurists up to enormous possibilities of 

action in order to transform that practice, precisely in the sense of 

approaching the values of constitutionalism. Thus, the importance of 

developing a theory the greater virtuality of which in my opinion consists 

of linking in a way that could be called "natural" both theory and practice, 

and at the same time, the theory of law with social sciences and 

philosophy. For this purpose, (as seen in chapter IV) a concept of 

argument is needed which is sufficiently broad and systematic and which 

will enable the logical -formal dimension to be articulated with the 

material and the pragmatic dimension (rhetoric and dialectic). And this 

therefore contributes to guiding jurists in resolving the three capital 

issues of their task: how to understand and analyse an argument or 

reasoning given in some legal field or instance; how to evaluate it, and 

how to argue (see Atienza 2013). 

 

4. BY WAY OF CONCLUSION, POPULISM AND NEO-CONSTITUTIONALISM 

 



The previous characterisation of post-positivism may be considered on 

one hand as a synthesis of what has already been discussed in previous 

works and on the other as an outline which needs more detailed 

development and which to some extent, I shall deal with in successive 

chapters of this book. I hope, anyway, that it is clear that this is a 

conception of the law that has nothing to do (or very little to do) with 

what it has become normal to call "neo-constitutionalism", and which is 

also clearly differentiated from legal positivism. Legal positivism, in any 

of its modes is not a conception of law that permits an appreciation of the 

phenomenon of constitutionalism, and frequently their representatives 

err in making the same mistakes as their neo-constitutional counterparts. 

And neo-constitutionalism, if we understand it as such to be a conception 

of the law that is characterised -in a very imprecise manner- in the way 

that a number of positivist authors have proposed, precisely for the 

purposes of disqualifying it, is a theoretically untenable position which in 

fact does not appear to have many adherents. Thus, the only conception 

that I believe could offer a guide to a jurist working in the context of the 

laws of the constitutional state, is non-positivist constitutionalism, which 

avoids errors or exaggerations of the two previous doctrines, and offers a 

non- unilateral and sufficiently complex model of the law. 

In relation to neo-constitutionalism, I think it could be said that 

both their detractors and their supposed adherents have contributed to 

generating a situation of real terminological and conceptual confusion, for 

which a remedy needs to be found. Previously, I suggested the term "neo-

constitutionalism" or "neo-constitutionalist” to refer only to authors who 

accept that appellation and perhaps this could help to avoid errors. 

However, it is possible that this confusion points to more substantial 

reasons.  

In fact, I believe that there are certain parallels between neo-

constitutionalism in the theory of law and populism in political theories 

which deserve some reflection. Thus, for example, the person who seems 

to be the most significant exponent of populist theory, Ernesto Laclau 

(2005), considers that a definition of "populism" is not possible because it 

is a "significant vacuum" which means to say that it is not possible to 



draw up something like a concept of populism, or that it is a concept that 

is somewhat special; although it is not easy to understand, for there to be 

populism (or what he calls "populism") it is necessary in his opinion for 

the "name" to be separated from the "concept" the "signifying" from the 

signified." (p. 153). And clearly, a consequence of that theoretical 

construction is that the conceptual analysis (or that which we normally 

understand as such is replaced by (or it could be said partially consists of) 

a metaphorical use of language, a constant appeal to effects and rhetoric, 

and in the use of imprecise and vague language which for Laclau is not a 

defect, but instead an essential component of populism. Linked to this is 

the claim that populism is not properly a political movement, but what he 

calls a “political logic"; political would have become to some extent a 

synonym for populism, although he clarifies that this does not mean "that 

all political proposals are equally populists" (p. 195). Another feature of 

populism is the development of what is called the "logic of equivalence” at 

the expense of the "logic of difference" although that does not exactly 

mean that both logics are exclusive of each other, but rather that they are 

in conflict. In order to understand what this means, populism requires the 

existence of unsatisfied demands, but it is not a question of demands that 

we could call well-defined, and that, in order to be satisfied, would be 

ascribed to a specific institution. -It should be a general or equivalent 

demand, thus providing the anti-institutional dimension of populism 4. 

The notion of legitimacy of populism is charismatic and therefore distant 

from what Weber called "legal legitimacy”, abstract and characteristic of 

the modern State (and the Law). The way that democracy is understood 

by populism would incline towards what is known as the "agonistic 

model" of democracy which emphasises the pre-eminence of relations of 

                                                        
4 José Luis Villacañas, in his accurate analysis of populism explains it thus: "It is clear that 
populism is the political theory that places all its emphasis on construction of the 
people. But what is decisive is that the main goal assumed by populism is to maintain the conditions of 
possibility that initially gave rise to it. This means that it is not possible to specialise in addressing 
demands with the requisite institutions. The reconstruction that he is considering is not institutional. 
Institutions parcel up demands, they chop up interests, they permit verification of policies, require 
specific responsibilities. All this fragments and divides the people. If these specific policies are judged, 
their efficacy, their rigour, their functionality, and then the judgements can be dispersed. As a result 
opportunities are lost for "a pure policy of constructing a total enemy” [Laclau 2005: 236]” (Villacañas 
2015:87; the quotation is from Laclau's work La razón populista) 



power, and denies the possibility of real consensus between the different 

groups, and not towards deliberative democracy linked to rational 

discourse and the possibility of changing people’s preference through 

deliberation. Finally, regarding what is perhaps its most typical feature, 

populism is not perceived as a fixed constellation, but as a series of 

discursive resources which may be used in very different ways (see p. 

220). 

And as was suggested, all or many of these features appear to be 

replicated in neo-constitutionalism. To start with, it is difficult to find a 

more imprecise expression in the legal culture of countries in the Latin 

world and which, having been used to signify almost everything, it has 

ended up -as we have seen- meaning practically nothing at all. The 

defence of neo-constitutionalism does not usually mean adherence to a 

specific current theory of law, but rather it claims a series of extremely 

general values: the realisation of material justice, of freedom, equality and 

all the remaining constitutional values. However, there is no careful 

analysis of those notions of fundamental rights etc. The conceptual 

creation has been replaced by a simple appeal to the Constitution, which 

is the equivalent of invoking the people in populism and synthesises a set 

of unfulfilled social demands. As a result, it is more a question of a rather 

imprecise idea of the Constitution, and one which tends to be 

unconnected with a constitutional text that has to be interpreted by 

accepting the existence of certain limits, that is, the authoritative and 

institutional component of the law. What is emphasised is not the 

institutional dimension of the law, but the role to be played by the judge 

as interpreter of constitutional values and responsible for making justice, 

directly applying the Constitution (some interpretations of the text) and 

without the need for aggravating mediations that presuppose infra-

constitutional norms. And finally, perhaps it is not a coincidence that 

where this ideology of neo-constitutionalism has been most eagerly 

embraced, has been in countries with a weaker set of institutions.  

I do not claim to go as far as to say that neo-constitutionalism is 

populism in the theory and practice of law. I do not intend to suggest that 

Laclau’s theory of populism is a good characterisation of the phenomenon 



of populism, in the same way that neither do I believe that neo-

constitutionalism adequately takes into account what it consists of and 

how the law functions in the context of the constitutional state. What I 

would like to underline (this would be the conclusion that the title of this 

section refers to) is that the ideology of neo-constitutionalism entails a 

serious risk of theoretical simplification and erosion of the basic legal 

institutions of the state of law. I am afraid, moreover that those who have 

contributed to generating that risk were not just those who manifest their 

allegiance to this heading but also those who put it into circulation with 

the aim of disqualifying all those conceptions of law that were critical of 

legal positivism. Is it not time to take things seriously and attempt to 

unravel this tremendously confusing tangle? 

        


