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1. Introduction 

 

Objectivity is a crucial issue when knowledge and especially its trustworthiness are at the centre of 

attention. In the field on law, both objectivity in the cognitive sense and objectivity of values have 

to be taken into consideration. Traditionally, objectivity has been the object of both support and 

rejection. The last one embodies scepticism.  

Sceptical attitudes against both reliability of knowledge and values have been essential 

features of many schools and approaches of authors in the fields of ethics and law. Sceptical attitude 

to objective values has been an essential feature of legal positivism. On the other hand, supporters 

of legal positivism have taken objectivity of legal knowledge for granted. Supporters of traditional 

natural law have supported both versions of objectivity.  

In the history ethics and jurisprudence there have been many kinds of sceptical challenges 

against certain schools or the main stream of thinking. Here, only some sceptical approaches are the 

subjects of examination. David Hume’s sceptical notes about knowledge both in the area of sciences 

and ethics are well known. On the other hand, his positive approach in the area of ethics is worth of 

positive attention. In the area of jurisprudence, supporters of Scandinavian legal realism have 

adopted many basic principles similar with Hume. In addition, they were sceptical about legal rules 

and concepts.  

Objectivity of legal knowledge is supported by the author of the article. On the other hand, 

both knowledge of law and its objectivity are understood in a weak sense. According to it, legal 

knowledge appears as interpretation. Answers to sceptical questions as well as criticism against 

sceptics are founded on this datum. Objectivity of legal knowledge will be outlined, examined and 

analysed on the condition of the weak character of legal knowledge.  

 

2. Two Senses of Objectivity 

 

There are two different dimensions included in the dichotomy objective ˗ subjective. There are even 

two different senses of this dichotomy. The first is a general philosophical issue and the second a 

specific one, relevant, in the first place, in the area of ethics but, nevertheless, significant in the area 

of legal studies as well. They both are taken into consideration here.  
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The general philosophical issue of objectivity refers to the problem of objectivity of 

knowledge. Here, the objectivity is treated as the cognitive problem. How is it possible to know 

about the world in an objective way? This is, naturally, an important problem in all fields of 

sciences and humanities. Accordingly, it is a crucial issue in jurisprudence as well. How is it 

possible to know about valid law in an objective way?  

The second issue refers to the problem of objectivity of values. This is an ethical problem but, 

nevertheless, important in the field of law as well. Are there objective values in a human society? 

Do we share, as members of a society, common, that is, objective values? If we have and share 

objective values, what is their significance and role in legal dogmatics and jurisdiction?  

A school or a theory of jurisprudence can adopt different stands for the both problems of 

objectivity. Different combinations are possible. For instance, supporters of traditional natural law 

theory adopt both cognitive and value objectivism. According to them, right and proper information 

of law, that is, objective and well-justified legal statements are founded on certain given and 

universal, that is, objective human values embodied as practical reasonableness.
1
 A supporter of 

legal positivism adopts, on the one hand, cognitive objectivism but, on the other hand, most often 

rejects the idea of objective values. According to him, validity of law is founded on certain social 

facts of a legal system, but not necessary on varying moral considerations and opinions.
2
  

 

3. On Objectivism and Subjectivism 

 

The problems of objectivity and objectivism are general philosophical issues. They are ˗ naturally ˗  

conceptually related. Objectivism about a topic holds that judgments about it can be objective. 

 Objectivism is often contrasted with projectivism. According to projectivism, judgments 

about a topic are, as a matter of fact, merely objective-sounding expressions of attitudes or feelings. 

Our personal and internal attitudes or feelings are projected to appear as qualities of external 

objects. 

These distinctions can be traced back to the philosophies of John Locke and David Hume. 

Locke adopted from Galileo Galilei the distinction between primary and secondary qualities and 

raised them to be the basic epistemic concepts of his philosophy of science.
3
 There are two kinds of 

qualities according to Locke. Only some qualities are external, that is, real parts of the world. Many 

appearances are merely impressions of the mind. They are subjective experiences but not 

perceptions of facts.
4
 This seems to be the root of the strong and influential positivistic dimension 

of Western philosophy.   

Humean emotivism is an important background of ethical subjectivism, that is, value 

subjectivism, which was a popular ethical view at the end of the nineteenth century and during the 

first half of the twentieth century.
5
 Subjectivism, in turn, is an important ally of legal positivism. 

Subjectivism is a version of projectivism and, hence, a way to deny objectivism. According to 

                                                           
1
 See, for instance, John Finnis, Natural Law and Natural Rights (Clarendon Press 1980), p. 14. 

2
 See, for instance, Jules L Coleman and Brian Leiter, Legal Positivism, in Dennis Patterson (ed.), A Companion to 

Philosophy of Law and Legal Theory (Blackwell Publishers 1996), p. 243. 
3 Bertrand Russell, The History of Western Philosophy and its Connection with Political and Social Circumstances from 

the Earliest Times to the Present Day (George Allen & Unwin Ltd 1982), p. 585. 
4 John Locke, An Essay Concerning Human Understanding (Clarendon Press 1894) book II, chs. 1, 2 and 4, p. 175 and 

178. 
5
 For instance, the studies of E Westermarck, CL Stevenson and AJ Ayer. 
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subjectivism, people are expressing their personal attitudes, desires or feelings when they are 

making moral judgments.  

 

4. Legal Positivism and Objectivity 

 

The two most important characteristics of positivistic thinking are the social thesis and the 

separability thesis.
6
 According to them, law is a matter of fact as decisions or as other social facts, 

and there is no necessary connection between law and morals. These theses are closely connected.  

The social thesis is one of the cornerstones of the approaches of Hans Kelsen and H.L.A. 

Hart. Kelsen saw legal rules in the form of sections of statutes as legal facts and as the content of 

the lawgiver’s will.
7
 For Hart, law appears as existing and valid rules of a legal system identified by 

the rule of recognition. For him, the existence of a legal system is a social phenomenon.
8
  

Social thesis provides the foundation of cognitive objectivism adopted in legal positivism. 

This is the case especially as far as strong versions of legal positivism are concerned, for instance, 

introduced by Kelsen.
9
  

For Kelsen, legal rules as sections of statutes (basically, the legal ought in the form of 

imputation) are the defined and existing objects of the statements of legal dogmatics. These 

statements are true or false, and hence, they are value-free and objective descriptions of their 

objects. Moreover, Kelsen employs correspondence as the definition of truth. Accordingly, valid 

legal rules are social facts and there is a special branch of reality as the object area of legal 

dogmatics.10    

On the other hand, the existence of legal norms differs from the perceivable reality. Here, 

existence means validity. The special kind of legal reality embodies the will of the lawgiver (in a 

non-psychological sense).
11

 Existence of laws depends on the decisions of the lawgiver. With the 

help of these philosophical points of departure Kelsen defended legal dogmatics as an acceptable 

branch of science but, at the same time, as an independent branch. The criteria of acceptability 

were, however, provided by philosophical positivism.
12

 In addition, there seems to be no room for 

evaluations in the Kelsenian statements of legal dogmatics. For instance, interpretative sentences 

containing principles of justice are doomed to be subjective. 

                                                           
6 Coleman and Leiter 1996, p. 241. 
7 Hans Kelsen, Pure Theory of Law (University of California Press 1970), p. 73 and 79. 
8
 H.L.A. Hart, The Concept of Law, 2nd edn (Clarendon Press 1994), p. 201. 

9
 By “strong versions of legal positivism” I refer to so-called exclusive versions of legal positivism. Kelsen can be seen 

as a representative of exclusive legal positivism. See Andrei Marmor, Exclusive Legal Positivism, in Jules Coleman and 

Scott Shapiro (eds.),  The Oxford Hanbook of Jurisprudence & Philosophy of Law (Oxford University Press 2002), p. 

104. 
10

 Kelsen 1970, p. 4 and Kelsen, A ‘Realistic’ Theory of Law and the Pure Theory of Law: Remarks on Alf Ross’s On 

Law and Justice. Teoksessa Kelsen Revisited. New Essays on the Pure Theory of Law. Edited by Luís Duarte 

d’Almeida, John Gardner and Leslie Green, s. 195-221. Hart Publishing 2013, s. 196. 
11 Hans Kelsen, General Theory of Law and State (Russell & Russell, 1961), p. 30, 46 and 153, and Kelsen 1970, p. 4, 

72 and 76. I interpret the term ‘norm’ employed by Kelsen as a rule.  
12 Humanities and social sciences were under a great pressure assessed by the prevailing positivistic philosophy at the 

end of 19
th

 and at the beginning of 20
th

 century. Kelsen, like many other theorists, felt obligated to defend legal 

dogmatics as an acceptable branch of science. In addition, Kelsen found it necessary to transform legal dogmatics into a 

branch of science acceptable from the viewpoint of positivistic philosophy. On the other hand, supporters of legal 

realism went ahead much further in this way. 
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Objectivity has been adopted in a strong sense in Kelsen’s theory of law. It is a reflection of 

philosophical realism adopted in the theory. The strong conception of objectivity is the traditional 

and simple conception. According to it, objectivity means congruence between a judgment and its 

object. A judgment is objective if, and only if, it describes its object as a part of the world. If a 

judgment does not tell us about an object, it tells us about the speaker. In this case, the judgment is 

subjective.  

For Hart, the existence of legal rules or, rather, the existence of a certain legal system bears, 

on the one hand, social facts but, on the other hand, validity without any ontological commitments 

in relation to individual rules. The existence of rules is explained by the membership of a legal 

system. Validity for Hart is a certain way to understand language, which is basically a factual (and 

contingent) practice.
13

 The criteria of validity, in turn, refer to certain rules of recognition adopted 

by a certain society in a certain time. These criteria are reduced in the same way to a certain 

established practice of people and a society.
14

 Basically, the existence of the rules of recognition 

means the existence of a certain practice of judges and other officials and, hence, Hart closes the 

gap between is and ought in the same way as Kelsen.
15

  

Like Kelsen Hart has adopted a strong conception of objectivity but, however, in a weaker 

form. The difference indicates the difference between strong or exclusive legal positivism, adopted 

by Kelsen, and weak or inclusive positivism adopted by Hart. According to this conception of 

objectivity, a statement is objective if and only if it is a statement about an object. The crucial 

matter is the grammatical sense of a statement. In order to be objective, a statement has to give 

information about a defined object in a world other than in the speaker’s mind. On the other hand, 

no specific ontology or concept of truth is needed. 

The both main theses of legal positivism, that is, social and separability theses together entail 

the difference in quality between law and morals: descriptions of valid law (or expressions of valid 

law) differ radically from moral evaluations. The existence of legal rules is a social fact, but what is 

the character of morals?  

My claim is that legal positivism, at least strong positivism, that is, so-called plain-fact or 

exclusive positivism, presumes ethical subjectivism. A true and consistent supporter of it has to see 

morals as a variety of different opinions, attitudes, feelings or personal interests, that is, subjective 

expressions of persons but not descriptions of a society.  

This presupposition appears in the major texts of positivists. Relativity of moral values in 

these texts means, in fact, different and contrary personal moral evaluations or values or interests of 

                                                           
13 See, eg H.L.A. Hart, The Ascription of Responsibility and Rights, in A Flew (ed), Logic and Language, first series 

(Blackwell Publishers 1960), p. 145; H.L.A. Hart, Definition and Theory in Jurisprudence, in Essays in Jurisprudence 

and Philosophy (Oxford University Press 1983), p. 23; and Hart 1994, p. 94. The influence of the mature Wittgenstein 

on Hart is obvious here. That is why the phrase ‘use in the language’ (Gebraucht in der Sprache) is important in this 

respect. An existing practice can be seen as the core of Wittgenstein’s idea. See L Wittgenstein, Philosophical 

Investigations (Blackwell Publishers 1958) I, p. 43. At the level of legal issues, Hart interprets this approach as the 

thesis according to which a concept’s meaning (content) is determined by its use (as a social practice). For the dynamic 

character of positive law, see also Kelsen 1961, p. 399. 
14

 Hart 1994, The Concept of Law, p. 101 and 109. 
15 Both Kelsen and Hart define a crucial crossing point which belong to the world of ought (sollen) and to the world of 

is (sein). Kelsen defines legal rules as existing facts with the content of ought. Hart defines the rule of recognition as a 

norm and, at the same time, an existing fact of a society. See Kelsen (n 11) 4. 
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different groups of persons but not values of societies, that is, shared values of the members of a 

society as the subjects of a legal system.
16

  

In this respect, Peter Morton’s approach is illuminating. According to him, there is a 

qualitative difference between factual law as enacted norms and evaluative morals. The latter is a 

matter of personal attitudes and opinions or restricted group interests.
17

 Accordingly, the plurality of 

values and dissension of morals is used as an argument against the moral foundation of law. 

  

5. Hume’s Value Scepticism   

 

In the field of law, sceptical arguments have been proposed against, on the one hand, objectivity of 

legal knowledge and, on the other hand, against objective values. Here, I consider only few 

examples. I start with value scepticism. 

Sceptical attitude to reliability of knowledge often appears as scepticism towards objectivity 

of knowledge, that is, doubt towards cognitive objectivism. According to a sceptic, it is not possible 

to achieve objective knowledge or, at least, there are serious doubts about it. Both sceptical 

arguments and responses to sceptics together bear an essential part of epistemic discussion since 

René Descartes in the field of philosophy.  

Sceptical arguments against values, such as they had been traditionally treated, have got large 

attention since David Hume in the field of ethics. Often, these arguments have been connected with 

philosophical positivism. It is not a coincidence that value subjectivism enjoyed large support at the 

first half of 20
th

 century, that is, at the highlight time of philosophical positivism. In the same way, 

ethical subjectivism lost its support in step with downturn of philosophical positivism after the 

Second World War.  

Historically, Hume presented a well-known sceptical analysis on values. He doubted the 

existence of virtues and vices in human actions. According to Hume: 

 

 “Take any action allow’d to be vicious: Wilful murder, for instance. Examine it in all lights, 

and see if you can find that matter of fact, or real existence, which you call vice. In which-

ever way you take it, you find only certain passions, motives, volitions and thoughts. There is 

no other matter of fact in the case.”
18

 

 

Hume thinks that virtues and vices or goodness and badness are not real properties of actions or 

attributes in the real world, that is, reality outside of human conscience. There is no goodness or 

badness as existing matters or real properties of actions or things. In other words, there are no 

values in the world, that is, as primary qualities in reality. Instead, there are human evaluations as 

secondary qualities, that is, merely impressions of the mind caused by the act which is treated as 

                                                           
16

 I interpret the texts of Kelsen and Hart as expressing the emotivistic or subjectivistic view on morals. See Kelsen, 

Pure Theory of Law, p. 63; Kelsen, ‘Law, State and Justice in the Pure Theory of Law’ (1947–48) Yale Law Journal, 

377; Hart 1994 200; and Hart, Positivism and the Separation of Law and Morals, in H.L.A. Hart (ed.), Essays in 

Jurisprudence and Philosophy (Clarendon Press, 1983), p. 82. 
17

 Peter Morton, An Institutional Theory of Law (Clarendon Press 1998), p. 11, 194, 364 and 369. 
18

 David Hume, A Treatise of Human Nature, edited by P.H. Nidditch, second edition, originally 1740 and 1888 

(Clarendon Press 1978), p. 468.  
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good or bad. Facts are the feelings of spectators in relation to the actor.
19

 Accordingly and despite 

structural similarities, there is a significant difference between the spheres of knowledge of nature, 

that is, natural sciences and ethics.
20

 

According to Hume, knowing goodness and badness is not the same thing as describing 

execution of virtues and vices, that is, the external performance. To know your duty is one thing, 

and to decide to do it is another thing. Knowledge does not exert direct influence on conduct, that 

is, reason alone can never be a motive to any action of the will.
21

 Accordingly, talk about ethical 

reasoning and knowledge is not the same thing as qualities of human nature or actions. Therefore, it 

is not sustainable to deduce ought-statements, from is-statements, that is, moral statements and 

reasoning deduced from statements about human nature or qualities of a human being.
22

 The 

linkage between moral statements and factual statements is inconceivable. This is the famous 

Hume’s guillotine.   

 

6. Hume’s Lessons  

 

What can we learn from Humean naturalistic ethics? Is it possible to take advantage of it in the field 

of law? My intention is not to develop any kind of legal application of Humean philosophy. Instead, 

certain ideas of Hume, historically important and well-known, are worth of notice and exploitable. 

In addition, it is possible to explain certain ways of understanding on the character of law adopted 

in jurisprudence with the help of them.   

Hume’s sceptical arguments are clear, powerful and well-known. His negative approach is 

unambiguous. Hume’s moral philosophy provided a powerful and influential critique against 

traditional Aristotelian ethics. It is critique against the belief in indubitable good and bad elements 

in human behaviour, that is, presumed virtues and vices as natural and knowable qualities in human 

actions.  

On the other hand, his positive approach and proposal for better philosophical foundation for 

ethics is not so clear. Different conclusions can be made. I consider here two important and 

different conclusions that can be drawn on the ground of Humean philosophy, that is, two different 

paths starting from Hume and onwards.  

The first path is founded on philosophical naturalism.
23

 Accordingly, naturalistic features of 

Hume’s philosophy are emphasized. These kinds of principles as starting points are adopted in legal 

realism. In addition to naturalism, supporters of legal realism have inherited scepticism. In the field 

of law, it appears as sceptical attitude to the existence of norms and legal concepts as starting points 

                                                           
19

 Hume paid attention on the motives and feelings of the actor as well. According to Hume, the ultimate object of 

praise and approbation is the motive of an action, but the external performance has no merit. Hume 1978, p. 477.  
20

 Hume describes the foundation of ethics as impressions (as reactions and feelings) of other people, that is, spectators 

caused by actions. Accordingly, moral distinctions are not derived from reasons or by reasoning. In a similar way, 

impressions and ideas caused by perceptions are the foundation of natural sciences. In both cases, there are important 

restrictions as limitations of the possibilities of human knowledge. The limitations appear as the well-known sceptical 

arguments of Hume. The difference of ethics and natural sciences lies in the content of impressions and ideas. See 

Hume 1978 1, p. 457 and 470.  
21

 Hume 1978, p. 413, see A.H. Basson, David Hume (Penguin Books 1958), p. 88. 
22

 Hume 1978 469, see Basson 1958, pp. 94. 
23

 On Philosophical naturalism,  see, for instance, Naturalism in Ted Honderich (ed.), The Oxford Companion to 

Philosophy (Oxford University Press 1995) and Naturalism in Robert Audio (ed.), The Cambridge Dictionary of 

Philosophy (Cambridge University Press 1995). 
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or reasoning. Instead of the existence of virtues and vices existence of norms and legal concepts is 

suspected. Nevertheless, normative issues are relevant in the fields of both ethics and law.  

Following the ideas of positivistic understanding on knowledge, some kind of observable 

reality must be presumed as an object of knowledge. The aspiration of legal realists is to rehabilitate 

legal knowledge and return it back to the world of natural sciences, that is, back into the sphere of 

acceptable positivistic science described by Hume as principles founded on impressions, ideas and 

perceptions. Accordingly, Hume’s negative approach is followed but not the positive one by legal 

realists.  

According to Scandinavian legal realism, the part of reality treated as the object of legal 

knowledge is the actual beliefs and attitudes of people or judges. In other words, Scandinavian 

realists have adopted both naturalism and emotivism similar to Hume. Following the Humean ideas, 

human evaluations taking place in the minds of people are treated as legal facts. They are 

psychological facts. Accordingly, legal facts can be reduced to psychological facts as parts of 

perceivable reality.  

According to American legal realism, the part or reality treated as the object of legal 

knowledge is the actual behaviour of judges as a part of perceivable reality. However, the relation 

between American legal realism and Hume is not so clear or direct.  

The approach of Scandinavian legal realism is introduced in the following chapter. In order to 

make it clear, the naturalistic approach is not followed here.  

The second solution, adopted here and followed later, is founded on the Humean ideas of the 

weak character of ethical knowledge and argumentative reasoning as appearances of ethical 

knowledge but, however, without naturalism or emotivism. This is the second path. 

According to Hume, vices and virtues are not qualities in human actions (or other facts in the 

observable reality) but perceptions and impressions in the mind founded on feelings.
24

 Accordingly, 

human evaluations as secondary qualities should be treated as individual and subjective experiences 

according to the basic principles of Humean positivism.  

This is a manifestation of the restricted sphere of human knowledge in the area of morals 

emphasized by Hume.
25

 On the one hand, ultimate reasons of nature and reality as well as existing 

things stay out of the sphere of human perceptions and, on the other hand, moral understanding 

stays out of the sphere of natural sciences. This is founded on the narrow, that is, positivistic 

conception of scientific knowledge adopted by Hume. For him, the foundation of scientific 

knowledge appears only as reflections or projections of experiences, that is, as perceptions.
26

  

As the point of departure, evaluations seem to appear as subjective objects of knowledge but 

not as parts of objective knowledge for Hume. According to Humean cognitive naturalism, we can 

know about goodness or badness but this knowledge is psychological knowledge, knowledge about 

how people react to different actions of other people.  

On the other hand, however, according to Hume, people understand and explain moral 

distinctions in uniform ways with the help of their feelings. The reality of virtue of an action lies in 

the fact that it produces a feeling of moral approval in spectators. In other words, the spectators 

                                                           
24

 Hume 1978, p. 469. 
25

 Basson 1958, p. 23. 
26

 Hume 1978, p. 66 and Basson 1958, p. 27. 
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have moral sense.27 Instead of objects of knowledge, that is as facts, values start to appear as content 

of knowledge. The focus is rather on the outcomes and circumstances of actions and motivations of 

people than observable feelings of people taking place.  

Moreover, later, Hume seems to treat these human evaluations as some special kind of 

objective knowledge as well or, at least, a foundation of objective ethical reasoning. If evaluations 

depart from private situations and interests, that is, from immediate feelings and impressions and if 

they are common with the feelings and impressions of other people they can express universal 

principles.28 Therefore, ethical principles are in the corresponding position as scientific principles in 

the area of natural sciences. In other words, justified, acceptable and common feelings and attitudes 

can bear foundation of objective knowledge of goodness and badness and objective ethical 

reasoning. Good is what every informed and impartial spectator would approve of, and hence, what 

we do tend to approve of, when we rid ourselves of partial passions and try to work out what is 

right.
29

  

Accordingly, objectivity in the field of ethics seems to be based on uniform and common 

feelings and attitudes of people. These kinds of attitudes are not anymore private or subjective 

feelings or reactions, or objects of knowledge as facts, but express common and justified, that is, 

general and universal attitudes as ethical principles.  

Finally, Hume adopted a moderate approach in the field of ethics.
30

 Knowledge founded on 

common understanding, basically, common feelings on goodness and badness appear as special 

kind of weak knowledge.
31

  

What are the shared and well justified attitudes towards different kind of behaviour? This kind 

of knowledge or reasoning is imperfect and incomplete. It rather suggests and justifies than make 

certain statements or offer descriptions of facts. What kinds of actions are treated as bad, that is, 

forbidden with good reasons? Good reasons refer to convincing and persuasive arguments for their 

badness. Accordingly, moral knowledge or reasoning is not certain or absolute.
32

 Often, there are 

reasonable disagreements, and there can be many incompatible conclusions. Moreover, valid moral 

reasoning and conclusions can vary in respect of time and places. Different civilizations do have 

different moral codes.
33

 According to Hume, moral understanding is rather a matter of taste than 

certain knowledge of given objects. Therefore, moral reasoning is not a matter of truth but 

convincing and justification. There is no given or absolute moral code or absolute moral reasoning 

or knowledge.  

                                                           
27

 Hume 1978, p. 471 and Basson 1958, p. 102. Here, the utilitarian conclusions made by Hume are not taken into 

account or followed. See Hume 1978, p. 618 and David Hume, An Enquiry Concerning the Principles of Morals 

(Hacket Publishing Company 1983), p. 38. 
28

 Hume 1983, p. 75. 
29

 Charles R. Pigden, Naturalism, in Peter Singer (ed.), A Companion to Ethics (Blackwell Publishers 1991), p. 428.  
30

 See Basson 1958, p. 87.  
31

 As a matter of fact, even knowledge in the field of natural sciences appears weak in the Humean philosophy. The 

reason is the restricted character of all knowledge. Even knowledge on nature contains skeptical features and is 

uncertain. Nevertheless, the spheres of natural sciences and ethics are separated. 
32

 Hume’s ethical naturalism seems to contain a similar deduction from “is” to “ought” which is the target of his own 

critique. Virtues and vices, that is, goodness and badness defined as existing feelings and as facts seem to contain both 

“is” and “ought” dimensions with a necessary, that is, logical connection. Hume, however, deconstructs this logical 

connection with the help of convincing and justifying reasoning. Ethical principles as recommendations founded on 

existing human feelings do not bear logical deductions. 
33

 Basson 1958, p. 96. 
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The weak character of moral reasoning can be seen as the foundation of objectivity of moral 

knowledge or reasoning outlined by Hume. This kind of knowledge is not directed to any kind of 

external reality, that is, facts outside human understanding but, instead, expressing evaluative, that 

is, normative attitudes in the forms of approvals and disapprovals. On the other hand, these attitudes 

are not merely arbitrary, individual or selfish feelings. Rather, they are justified conclusions on the 

general and common level, departed from particulars situations and interests. Special kind of 

objective moral knowledge as convincing and justified reasoning is possible.  

Weak character of moral knowledge, adopted by Hume, bears weak objectivity. It provides 

solid foundation for and gives rise to the weak conception of objectivity adopted here in the field of 

law and introduced later in chapter 9.  

 

7. Scandinavian Realism and Objectivity 

 

There are many common features of Scandinavian legal realisms and Humean philosophy. Realists 

adopted scepticism about the existence of legal rules and concepts as well as philosophical 

naturalism. Moreover, they adopted philosophical positivism, provided by Axel Hägerström, acting 

as the philosophical authority of the legal school.
34

  

According to Hägerström, perceivable reality is the proper object of knowledge. Instead, law 

defined as will of a lawgiver or as abstract entities, that is, rules or concepts as social facts were not 

admissible objects of knowledge. Legal rules in the same way as values shall be reduced to 

psychological facts, that is, duty experiences of people as parts of perceivable reality.
35

  

Despite this possibility to reconstruct legal dogmatics available, Hägerstöm stayed skeptical 

about the possibilities to develop legal knowledge as a science. Legal knowledge founded on values 

and describing legal rules could not appear as acceptable science.
36

    

Alf Ross shared the same starting points but he tried to avoid the dead end shown by 

Hägerström. By applying Hägerström’s lessons Ross defined people’s behavior attitudes as 

experiences, instead of legal rules and concepts, as the objects of legal knowledge in his early 

theory on law.
37

 They were the attitudes of citizens, especially duty attitudes. They did bear the real 

content of legal statements in legal dogmatics. Accordingly, the reality of law appeared as 

psychological reality.  

In his later theory, Ross defined the object of legal knowledge as the behavior attitudes of 

judges. Nevertheless, the traditional practice of legal dogmatics could continue in the same way and 

with the help of same methods as earlier. Any fundamental change in legal dogmatics was not 

necessary in so far as its objects were understood and defined in a new way. It was not necessary to 

change legal dogmatics to empirical psychology, and legal knowledge could still be founded on 

conventional legal sources.
38

 As a matter of fact, Ross insisted that knowledge on the behavior 

attitudes of judges can be pointed out with the help of statutes, precedents and other conventional 

legal sources. Accordingly, the traditional method of legal dogmatics was interpreted in a new way.  

                                                           
34

 See Axel Hägerström, Rätten och viljan (Gleerup1962, in Swedish), p. 60.  
35

 Hägerström 1962, p. 42 ja 104 and Axel Hägerström, Till frågan om den objektiva rättens begrepp I (Kungliga 

Humanistiska Vetenskapssamfundet 1917, in Swedish), p. 60. 
36

 Axel Hägerström, Inquiries into the Nature of Law and Morals (Almqvist & Wiksells 1953), p. xi ja xii. 
37

 Alf Ross, Virgelighed og Gyldighed I Retslæren (Levin & Munksgaard 1934, in Danish), p. 101 and 106.  
38

 Alf Ross, Om Ret og Retfærdighed (Nyt nordisk förlag 1953, in Danish), p. 25, 29, 52, 56, 58 and 89.  

https://www.google.fi/search?hl=fi&tbo=p&tbm=bks&q=inauthor:%22Kungliga+Humanistiska+Vetenskapssamfundet+(Uppsala.)%22&source=gbs_metadata_r&cad=2
https://www.google.fi/search?hl=fi&tbo=p&tbm=bks&q=inauthor:%22Kungliga+Humanistiska+Vetenskapssamfundet+(Uppsala.)%22&source=gbs_metadata_r&cad=2
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On the other hand, because of the re-definition of the object of legal knowledge legal 

dogmatics could not avoid changes, perhaps not fundamental ones, but at least in details. Ross 

presumed that recognition of the real object of legal knowledge will change the content of legal 

knowledge and legal interpretation.  

Ross even himself analyzed subjective rights, especially ownership, in civil law in a new way. 

Legal doctrine had to move from the delusional substances, that is, from abstract rules and concepts 

to the sphere of the reality of law. The new analysis and re-definition of crucial legal concepts 

expressed skepticism. It was the purpose of the analysis to break down the traditional concepts into 

pieces. The analysis was hostile against its objects. The purpose of the analysis was to show the 

hidden reality behind the concepts. According to realists, use of abstract and substantial concepts 

covered and hided the reality as the true foundation of the concepts.  

In his early theory, Ross interpreted duty attitudes of citizens as duties and as the primary 

elements of subjective rights. The secondary entitlements of the right holders were reflections of the 

primary duties. In this way Ross explained a subjective right as a function of legal duties.
39

 In his 

later theory, Ross analyzed subjective rights in a new way. Now, they appeared as relations between 

legal facts and consequences. The reality behind subjective rights appeared as certain facts and 

sanctions and other consequences adjudicated on the ground of the facts. These relations refer to the 

attitudes and beliefs of judges, that is, their behavior.
40

 Accordingly, Ross was finally driven very 

near to the behavioristic theories of law provided by American legal realists.  

According to the principles of philosophical naturalism and emotivism, the object of 

knowledge in the first place, that is, the topic of discussion does not suffice as the real object of 

scientific knowledge. The topic of conventional discussion is treated as the apparent object. With 

the help of philosophical analysis, the real object of knowledge is designated and it was unveiled 

and made known. Psychological facts proved to be the real objects and, in the case of Scandinavian 

legal realism and according to Ross, duty attitudes as experiences.         

At the level of conventional discussions, that is, at the level of apparent knowledge, the issue 

of objectivity of knowledge is not, naturally, meaningful. Instead, at the level of real knowledge, 

that is, at the level of psychological knowledge the issue of knowledge is important.  

According to the principles of philosophical positivism, the object of knowledge is defined as 

parts of perceivable reality at the level of real knowledge. This leads to a very strong conception of 

objectivity, even stronger than in the case of Kelsenian, that is, strong legal positivism. A judgment 

is objective if, and only if, it describes its object as a part of the discernible world. If a judgment 

does not tell us about a discernible object, it tells us about the speaker. In this case, the judgment is 

subjective.  

                                                           
39

 See. Ross 1934 182 and A Ross, Ejendomsrett og Ejendomsovergang (Levin & Munksgaard 1935, in Danish), p.13 

and Markku Helin, Lainoppi ja metafysiikka (Suomalainen lakimiesyhdistys 1988, in Finnish), p. 217. 
40

 See A Ross 1953 209. Ross compared belief in abstract rights with the belief in Tû-Tû of the primitive people Noît-

kif. According to the belief, a member of the people who acted in improper way was driven under Tû-Tû. Tû-Tû was a 

reason for a purification ceremony. According to Ross, Tû-Tû was an unnecessary and misleading abstract concept. As 

a matter of fact, purification ceremony was a sanction as the legal consequence of the improper action (as a legal fact). 

Therefore, the relation between the legal fact (improper act) and legal consequence (purification ceremony) was the real 

content of the belief.  A Ross, Tû-Tû, in Festkrift til Professor, DR Juris Henry Ussing (Juristforbundet 1951, in 

Danish), p. 468-484. 
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This conception of objectivity calls philosophical realism and the correspondence theory of 

truth. A statement can be objective or true or false if the statement refers to a defined object in 

perceivable reality. Otherwise, the judgment is subjective.  

At the level of real knowledge, the approach of legal realists satisfies the demands of this 

conception. However, after all, they are not philosophical realists. They do not accept legal rules or 

concepts as the objects of statements. Instead, with the help of naturalistic replacement (reduction) 

they define other objects as the real objects of knowledge. In other words, a legal realist means 

something else when she or he is talking about rules or concepts. In the case of Scandinavian legal 

realists, these real objects of knowledge are the attitudes of citizens or judges. These objects are 

parts of the perceivable world, and statements about them can be verified or falsified empirically in 

accordance with the principles of philosophical positivism.
41

 Here, objectivity bears the strong 

mind-independence.
42

  

 

8. Critical Notes 

 

Sceptical questions remain always more or less open. On the general level, it is difficult to answer 

them in exhaustive ways. We must bring discussion onto the level of the branch of science or 

humanities what it is all about. On this specific level, we can discover whether the sceptical 

arguments are plausible or worth of notice.
43

  In other words, we have to apply the sceptical 

arguments, in this case, to legal knowledge and, especially, keeping on aye on the issue of 

objectivity. Even the sceptical questions presented in ethics are significant in the area of law. 

Legal positivism is founded on strong conception of objectivity. Strong conception proves to 

be, however, problematic in jurisprudence.  

First, it is a misleading picture of legal knowledge to present it as searching for and describing 

existing rules as social facts in a society. Legal knowledge is not a matter of fact finding or 

descriptions but understanding on the legal system adopted in a society. It is possible to understand 

a detail, for instance, a section of a statute only in the frames of the whole system. Statements and 

interpretation recommendations are justified conclusions founded, at first hand, on conventional 

legal sources and, on the other hand, applications of principles and moral values of a society. In 

addition, exploitation of legal concepts and systematics is an essential dimension of legal 

knowledge. This is the case both in jurisdiction and legal dogmatics.  

Second, knowledge of law appears as interpretations but not as descriptions. Recognizing 

applicable sources of valid law, for instance, certain sections of law, is rather a beginning of the 

process of interpretation and knowing than its final outcome. Both the first and second notes will be 

examined in details later in chapter 9.  

Third, reclining on the powerful criticism presented by Ronald Dworkin it is, today, easy to 

notice that the narration of legal knowledge performed by legal positivists is too narrow. The valid 

law of a legal system does not appear merely as decisions of a law-giver or as certain strict rules, 

                                                           
41 See, eg. Felix Cohen, Transcendental Nonsense and the Functional Approach, Columbia Law Review 821 (1935), p. 

839 and 849 and Ross 1953, p. 52, 56 and 58. 
42 For the distinction between strong and weak mind-independence, see Matthew H. Kramer, Objectivity and the Rule of 

Law (Cambridge University Press 2007), p. 4. 
43

 See Ronald Dworkin, Objectivity and Truth - You’d Better Believe it, Philosophy and public Affairs 1996,pp. 87-139, 

p. 89, 118, 120, 122 and 128. 
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individualized beforehand with the help of a certain rule of recognition. The law appears as well in 

forms of principles which are applied in different situations and cases in different ways depending 

on the details and circumstances of different situation and cases.
44

 Principles appear as the common 

area or law and morals and embodiments of values. Both judges and legal scholars appear to 

principles as parts of conventional legal discussions and knowledge. In addition, choices between 

different alternative interpretations have to be made with the help of principles or straight with 

values. Legal interpretations are justified interpretations. Dworkin’s famous appeal to principles 

challenged both the social and separability theses of legal positivism. 

Accordingly, there is a necessary and strong connection between law and morals.
45

 Often, 

moral values appear in the form of principles in the area of law. In addition, even statutes and 

precedents, that is, the most important legal sources can be seen as manifestations of values adopted 

in a legal system and society. It is more realistic to see, for instance, statutes as applications and 

particularizations of values than social facts. This is in line with the ultimate purposes of legislation 

and jurisdiction.  

Fourth, value subjectivism often connected with and supporting legal positivism is not a 

tenable theory of values. Principles and many other substantial arguments used in an established 

way both in jurisdiction and legal dogmatics are demonstrations of objective values of a society. In 

addition, recognizing statutes and precedents as manifestations of values support the idea of 

objective values of a society. It is not possible that acceptable substantial legal arguments merely 

indicate personal evaluations, preferences, opinions or interests or limited group interests. 

Competent legal knowledge, that is, acceptable legal interpretation implies objective actions.  

The problems of Scandinavian realism and especially Ross’ theories are apparent. It is not 

possible to acquire information on law by the research of effective, that is, actual attitudes or beliefs 

of citizens or judges. On the other hand, research of conventional legal sources, especially statutes 

and precedents, cannot produce information on the attitudes or beliefs of citizens or judges. 

Accordingly, either, by following the original thinking of Hägerström, legal dogmatics as a non-

acceptable science has to be abandoned or the whole naturalistic enterprise has to be abandoned. No 

doubt, the last option will be chosen here.  

In addition, it is not wise to try to naturalize, that is, reduce “ought”-statements, that is legal 

statements to “is”-sentences, that is, sentences describing attitudes or beliefs. Here, it is a proper 

place to use Hume’s guillotine.  

As far as Hume is concerned, I have already outlined not to follow his naturalism or 

emotivism. In addition, this is a conclusion supported by the problems discernible in the approach 

of Scandinavian realists as an application of philosophical naturalism and emotivism. It is a 

hopeless effort to transform legal dogmatics to a branch of science or even to explain legal 

knowledge as scientific knowledge. Accordingly, the first path based on Hume’s thinking is not the 

route adopted here. Nevertheless, the notice that virtues and vices or goodness or badness are not 

properties of human actions is worth of positive consideration. It is wise to pay attention on the 

reactions of other people instead of the alleged properties of actions.  

The second path outlined here on the ground of Humean philosophy is the route adopted here.  

More precisely, the path is underlaid on Hume’s ideas of the weak character of ethical knowledge 

                                                           
44

 Ronald Dworkin, Taking Rights Seriously (Harvard University Press 1977), ss. 22. 
45

 See Ronald Dworkin, Justice in Robes (The Belknap Press of Harvard University Press 2006), p. 34. 
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and argumentative reasoning in considering significance of actions. In the same way knowledge on 

law appear as weak knowledge. It is not descriptions of given facts but argumentative and creative 

reasoning founded on justifications and, in this sense, evaluations and other substantial reasons.  

The idea of moral sense is worth of positive notice. On the other hand, the original connection 

to the effective personal feelings has to be cut down because of the demand of objectivity. 

However, even Hume himself seems to make this move. Evaluations have to be departed from 

private situations and interests, and they must be raised to the common level as expressions of 

universal principles. This approach appears as the foundation of sustainable ethics. Good and 

justified is what every informed and impartial spectator would approve of, and hence, what do we 

tend to approve of, when we rid ourselves out of partial passions and try to work out what is right 

from the viewpoint of our society.  

On the level of legal knowledge and from the viewpoint of objectivity, justified conclusions 

on the general and common level, departed from particulars situations and interests, bear the core 

element of legal knowledge and interpretations. Accordingly, objective knowledge on law as 

convincing and justified reasoning and despite its weak character seems to be possible.  

 

9. Weak Conception of Objectivity Adopted 

 

9.1  Foundations of Weak Objectivity 

 

I abandon the strong conceptions of objectivity described above. Instead, I will outline a weak 

conception of objectivity relevant and applicable in the case of legal knowledge and especially in 

the case of legal dogmatics. In addition to weakness the adopted conception of objectivity differ 

from the strong conceptions in other respects as well. There are certain premises on which the 

adopted conception will be built on.  

The adopted conception of objectivity is weak because knowledge of law is weak. Knowledge 

about valid law does not appear as descriptions of a certain kind of facts, neither facts as pieces of 

perceivable reality nor other kinds of facts, for instance, defined as social facts. In other words, 

knowledge of law does not appear as descriptions of objects. Instead, knowledge on law appear as 

appeals to conventional legal sources of a legal system, to principles of justice, to certain goals as 

embodiments of public policies, to consequences of different options of interpretation and other 

substantial reasons as premises of legal interpretation.
46

  

Accordingly, knowledge of law appears as interpretation, that is, legal reasoning and 

inferences from formal and substantial reasons to adopted conclusions of interpretation. Objective 

knowledge means objective interpretation. Therefore, legal knowledge is a process from premises to 

conclusions of interpretation.  

These inferences are not logical deductions but substantial reasoning always containing 

substantial considerations. This is clear in hard cases but the same holds true even in easy cases. In 

an easy case, the following presumption always takes place: there are no exceptional features 

involved in the case or exceptional rules or principles applicable in the case. Easiness of a case can 

be understood only in the frames of the whole legal system.  

                                                           
46

 See my article on legal interpretation: Matti Ilmari Niemi, Form and Substance in Legal Reasoning: Two 

Conceptions, Ratio Juris 2010, p. 487. 
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The demand of objectivity does not exclude creativity of interpreters. On the contrary, the use 

of substantial reasons in different ways in different situations accents the significance of creativity 

involved in legal interpretation. In this respect, the demand of objectivity appears as demand of 

neutral, disciplined and open reasoning. All arguments must be public and come to the light as 

objects of critical inspection. On the other hand, it is not possible just to point the content of law 

applied in a situation or case. This is the denial of the idea of description of given law. This is the 

case even in easy cases.     

The weakness of legal knowledge appears as specific features of legal interpretation. Instead 

of certain descriptions or noting clear facts, the function of interpretation is to convince and 

persuade. A successful interpretation is an impressive interpretation. This is the highest grade of 

certainty available. A most convincing interpretation contains the following message: there are no 

good or at least no more convincing reasons for other kinds of conclusions at hand at the situation 

or case. Often, a final conclusion of interpretation is an outcome of balancing arguments and 

counter-arguments. After all, acceptability of a conclusion of legal interpretation rests on its 

assertiveness.  

Here we can lean on certain features in Hume’s thinking. First, Hume’s approach in the form 

of path two, described above as argumentative moral reasoning will be one cornerstone. Second, I 

will exploit constructive conception of objectivity introduced by John Rawls.
47

 Rawls’ conception 

focuses our attention on the criteria of objective reasoning, on arguments and conclusions and on 

their justifications instead of entities or objects of knowledge. There is no need to presume any kind 

of object or descriptive character of legal reasoning. Even the concept of truth remains redundant. 

In other words, I adopt a conception of objectivity without objects. In this respect, I will follow 

Thomas Nagel as well.
48

  

In order to be objective, reasoning must be at the general level and free from particular 

interests. The additional requirements of objectivity at the general level are the following ones. A 

sentence must be constituted by common terms and common ways of reasoning; there must be an 

aspiration to well-justified conclusions; the criteria and priority of arguments are given or known 

beforehand; there is a clear difference from individualistic viewpoints; and the notion of objectivity 

and its criteria must be common to reasonable persons. In short, objectivity contains the ability to 

depart from the individual point of view and join the common and general discourse. This is a 

manifestation of the Hume’s idea of evaluations departing from private situations and interests. The 

Kantian term objectivisation is applicable here as well.
49

  

                                                           
47

 John Rawls, Political Liberalism (Columbia University Press, 1993), p. 110 and 115. See my approach to weak 

objectivity applied in legal knowledge and based on Rawls’ thinking in Objective Legal Reasoning  ̶  Objectivity 

Without Objects, in Jaakko Husa and Mark van Hoecke (eds.) Objectivity in Law and Legal Reasoning (Hart Publishing 

2013), p. 78.    
48

 According to Nagel “objectivity of moral reasoning does not depend on its having an external reference” and that 

“moral thought is concerned not with the description and explanation of what happens but with decisions and their 

justifications”. Thomas Nagel, The Last Word (Oxford University Press, 1997), p. 101. The difference between 

epistemological and ontological objectivity can be exploited here, as well. Epistemological objectivity does not entail 

ontological objectivity. See John R. Searle, The Construction of Social Reality (The Free Press, 1995), p. 63. See also 

Dworkin 2006, p. 260.  
49 Immanuel Kant, The Grounding for the Metaphysics of Morals (Hackett Publishing Company 1981), pp. 23 (pp. 

412). The Kantian idea of objectivisation is similar with Hume’s approach on evaluations departing from private 

situations and interests. See chapter 6. According to Kant, the objective level, that is, the level of categorical 

imperatives is reached by departing from subjective level with the help of reasoning.  This is arising onto a higher level. 
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How is it possible? According to the words of Nagel: “How to combine the perspective of a 

particular person in the world with an objective view of the same world, the person and his 

viewpoint included?”
50

 

Nevertheless, my aspiration is to apply the general criteria of objectivity introduced above in 

the area or law. The criteria seem to be, however, already familiar in the area of law, and there 

seems to be much in common with the general rules of legal reasoning introduced by Robert 

Alexy.
51

 The function of the rules mentioned above can be seen as an aspiration to warrant the 

objectivity of legal reasoning and interpretation.  

It is worth noticing that the adopted weak conception allows different degrees of objectivity. 

An adequate moral or legal notion of objectivity is not an either/or matter. Judgments can be more 

or less objective and more or less subjective; they can be more or less successful and more or less 

convincing and credible. 

The aspiration of the general criteria of the weak conception of objectivity adopted above is to 

secure ideal epistemic conditions of reasoning.
52

 With their help, correct reasoning and conclusions 

are possible. Hence, obeying the criteria promotes objectivity. In the field of law, ideal epistemic 

conditions refer to the advanced and conventional ways of legal reasoning. In addition, they provide 

us with usable criteria of criticism. Objectivity of reasoning must always be tested.  

Law is an interpersonal matter, referring to the relations between persons. Law regulates 

relations between persons. Accordingly, it is situated at the level of society. The objectivity adopted 

here appears as inter-subjectivity. It can be seen as a crucial dimension of objectivity. 

In addition, law is an artificial and conceptual matter and it is dependent on the members of a 

society and on their conventions. As a normative and systematic whole, it is constituted by the 

members of a society as a whole. On the other hand, as a part of a society, law is a given matter in 

relation to individual members of the society.  

The general criteria of objectivity have to be specified at the level of legal reasoning. 

 

9.2  Specific Features of Objective Legal Interpretation 

 

One obvious dimension of legal objectivity is strong commitment to the official sources of law, that 

is, statutes and precedents. Their existence and significance can be explained in many ways, for 

instance as social facts and impressions of a law-giver’s will, in the way Hans Kelsen made it. Here, 

they are seen as the primary appearances of the conventions of a society, manifestations of the 

shared values of the members of the society and reflections of policies adopted by the society.
53

 

                                                           
50 Thomas Nagel, The View from Nowhere (Oxford University Press, 1986), p. 3.  In addition, according to Nagel “We 

are to rely less and less on certain individual aspects of our point of view, and more and more on something else, less 

individual, which is also part of us.” Nagel 1986, p. 67 The View from Nowhere (n 1) 67). Here, Matthew H. Kramer 

employs terms “epistemic objectivity” and “transindividual discernibility”. See Kramer 2007, p. 46. His point of view 

is, nevertheless, different. 
51 See Robert Alexy, A Theory of Legal Argumentation (Clarendon Press, 1989), p. 187. 
52 See Jules L. Coleman and Brian Leiter, Determinacy, Objectivity, and Authority in Andrei Marmor (ed.), Law and 

Interpretation, Essays in Legal Philosophy (Clarendon Press, 1997), p. 263 and 272. 
53 Conventions are not defined here merely as formal decisions tied to certain procedures at the surface level of a legal 

system, that is, in the narrow and positivistic sense. Instead, they are seen as reflections of the conventions at a deeper 

level and in the broad sense. They are expressions, applications and adjustments of the principles of justice and values 

in addition to other factors influencing the content of law. Hence, it is natural to use these principles and values as the 

premises of legal reasoning besides sections of statutes and precedents. Adjustment also refers to reconciliation and 
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Accordingly, they are the primary manifestations of valid law, that is, on the ultimate level, justice, 

adopted in a society.  

From cognitive point of view, use of statutes or a system of precedents strengthen legal 

knowledge. It is a dimension of advancing legal certainty. On the other hand, they both engender 

new questions: questions about proper application of statutes or precedents and justified 

interpretations of them.  

Statutes and precedents are the visible, primary and objective ways a society expresses and 

imposes its norms and, at the same time, expresses its values. As embodiments of these norms and 

values, statutes and precedents provide primary premises and a strong foundation for the objectivity 

of legal reasoning. As a matter of fact, they constitute the strongest foundation for objectivity.     

Applicable sections of statutes or precedents have to be taken into account in western 

countries. Passing or ignoring them is not acceptable in legal interpretation or adjudication. On the 

other hand, unconventional interpretations or applications take place and well justified contra legem 

interpretations or judgments are possible.  

Affirmation of the strong position of statutes or precedents does not compel one to adopt 

exclusive positivism or, for that matter, any kind of positivism. Despite their crucial position, 

statutes and precedents are not enough in legal reasoning; much more is needed. They do not bear 

sufficient premises for legal interpretation or reasoning. Sections of statutes and precedents are 

neither necessary nor sufficient reasons for the conclusions of legal dogmatics. As well as, and 

sometimes instead of them, many other kinds of arguments are used and needed. Many of them are 

substantive reasons and context-dependent and, therefore, it is not possible to enumerate all possible 

legal reasons beforehand in an exhaustive way. In this strict sense, the rule of recognition 

introduced by H.L.A. Hart is not possible.
54

 I suppose that legal relevancy is the only way to restrict 

the sphere of legal reasons. Hence, the concept of law adopted here is both wide and open. It is not 

possible to draw strict lines between legal and non-legal reasons or issues. All relevant reasons are 

legal reasons.  

In addition to statutes, precedents and substantial reasons concepts are used in legal 

interpretation as legal reasons. On the other hand, consistently with the weak character of 

knowledge, there are no ontological or metaphysical dimensions of them adopted. Concepts are 

necessary means of judicial understanding. In addition, they indicate the systematics of law. They 

are necessary means in understanding the structure of law and a legal system. In addition, concepts 

and systematics are needed because with the help of them things belonging together are 

subordinated under a category and, on the other hand, different things are separated with the help of 

different concepts. In other words, similar cases are treated alike and different cases in different 

ways. Accordingly, justice is put into effect with the help of legal concepts and systematics.      

                                                                                                                                                                                                 
compromises between opposing interests. Accordingly, it refers to the sufficient consensus of a society granting the 

acceptability of the adopted legal system, that is, its legitimacy. I suppose, Ronald Dworkin presupposes such a 

consensus although he criticizes the positivistic idea of convention as the foundation of a legal system introduced by 

H.L.A. Hart and emphasized by Jules L. Coleman. See Hart 1994, p. 102, 109 and 116, Coleman, The Practice of 

Principle (Oxford University Press 2001), pp. 75 and Dworkin 1986, p. 199 and 211. See also the semantic sting -

argument introduced by Dworkin, Dworkin, Law’s Empire (Fontana Press 1986), pp. 45. 
54

 See Hart 1994, pp. 100. The rule of recognition is useful and significant concept if a short and closed list of legal 

sources given beforehand is presumed. This is the case in the frames of legal positivism. If all relevant reasons are 

applicable and acceptable reasons in interpretation the rule of recognition is powerless.   
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The priority order of different legal reasons cannot be determined beforehand in an exhaustive 

way. At most, it is possible to point out a prima facie order. The final weight and effect of different 

legal reasons varies in different situations and cases. Legal interpretations and applications are 

context-dependent. Exceptional interpretations and deviations from applicable statutes or precedents 

are possible. Interpretation is always needed, even in easy cases. Accordingly, it is justified to 

consider sentences of statutes or precedents as primary reasons rather than as exclusive reasons.
55

 

From the viewpoint of objectivity, relevant legal reasons or acceptable conclusions are not 

enough. They have to be used in a conventional and acceptable way. By the demands of correct 

reasoning, for their part, we try to warrant the objectivity of reasoning. 

From the viewpoint of citizens, the objectivity of legal reasoning appears as impartiality. 

There are normative stands in this society to which a citizen appeals when he or she appeals to the 

law, independent of the stands or interests of certain persons or groups. Legal reasoning, as a 

response to this appeal, has to take place free from such disturbing factors. Most often this 

viewpoint is united with adjudication, the work of judges, but impartiality is a demand applying to 

legal scholars, as well.  

Through the concept of impartiality we can introduce two new qualifications of legal 

objectivity: the objective intentions of interpreters or applicators and their impartial positions. In 

addition to judges, it is presumed that scholars are not disqualified.
56

 

In this sense, the demands of law are impersonal. The call for objectivity in the most 

important sense is the ability to present warrants securing that the standpoint introduced is the 

standpoint of the society and an embodiment of its values, not a personal opinion or evaluation or 

another subjective or particular viewpoint.
57

 

Even the use of relevant legal reasons and correct reasoning is not enough. I take it for 

granted that the best possible reasoning and best possible conclusions are the objects of legal 

scholars. Here we can see the aspiration to reach the most acceptable and objective, that is, the most 

advanced standpoint of the law. It is a standpoint which is not personal but the most reasonable and 

acceptable one in a society to which the person presenting the reasoning belongs as a member. 

Here, I appeal to the notion of the best possible interpretation introduced by Ronald Dworkin.
58

   

According to Dworkin, a sufficient consensus and realization of citizens’ rights is possible 

with the help of legal interpretations equipped with good reasons. Ideal reasoning with the help of 

best possible reasons provides best possible solutions and, in this sense, the only right answers. 

Imaginary judge Hercules can provide such reasoning and solutions.
59

 Accordingly, real human 

judges and scholars, even at their best, can produce merely incomplete reasoning and conclusions. 

Legal knowledge is weak, and it is not possible to reach the level of perfect reasoning or to take into 

consideration all possible reasons relevant in a situation or a case. In other words, it is not possible 

                                                           
55 For sections of statutes as the exclusive reasons, see Joseph Raz, The Authority of Law (Oxford University Press 

1979), p. 29 and 33. 
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 Objectivity qua impartiality when the focus is on the objectivity of law, see Kramer 2007, p. 53. 
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to put justice in effect in a perfect way but it is worth of effort. With the help of objective reasoning 

it is possible to produce good reasoning and conclusions by searching for the best possible ones.  

It is easy to notice that the dimensions of objectivity outlined above, keeping an eye on a legal 

scholar, strongly resemble the demands regarding a disinterested and competent judge. It is not a 

surprise because, basically, their questions about the content of valid law are the same.   

 

10. Conclusions 

 

The idea of objectivity of legal knowledge appearing as interpretations is adopted in the article. On 

the other hand, legal knowledge is understood in the weak sense. It resembles the positive approach 

to ethics adopted by David Hume. The adopted conception of knowledge and objectivity is used as 

the foundation of defense against the challenge of skepticism. Moreover, the criticism against 

certain schools of jurisprudence is founded on this approach. Both the value skepticism of legal 

positivism and cognitive skepticism of Scandinavian legal realism are called into question. In 

addition, the strong conception of knowledge adopted by legal positivism is challenged as well.  

Objective legal knowledge appears as objective interpretation, that is, inferences from 

premises to conclusions made by judges and legal scholars. Accordingly, legal knowledge is a 

process from legal reasons to conclusions. In this process statutes and precedents play the major 

role. They are primary premises and legal reasons. They earn this position because they indicate the 

principles of justice and values adopted in a society as the foundation of its legal system. They are 

not, however, sufficient reasons. Substantial reasons are needed as well.  

The commission of both judges and legal scholars is to put into effect the adopted justice and 

values in the best possible way. The job can be performed with the help of objective legal 

interpretation.  

 

___________ 


