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The right answer and judicial debate 
       Josep Aguiló Regla 

 
1. The “judicial discretion” thesis vs. the “the one right answer” thesis. 

One of the topics that features largely in discussions between positivism 

and post positivism in legal thought is that of the "right answer". Is there or 

is there not a single correct response in every case?  

1.1. The “judicial discretion” thesis. Basically all positivism that has 

assumed the approaches of H.L.A. Hart1 has accepted the idea that the 

judge may be presented with cases that admit more than one correct 

response. That is, cases in which the Law (the legal system) enables the 

judge in question to choose from a number of diverse responses. Let us 

take, for example, a case that presents a problem of conceptual vagueness 

in which there are no clear precedents or interpretative conventions which 

enable the problem to be resolved. In cases like this, it is said, the judge 

decides freely, using discretion because the response is not determined by 

law (the law is indeterminate in that case). That the decision should be 

legally discretionary does not mean that it is an erratic decision or one 

made without application of any criterion. It merely means that the criteria 

employed by the judge to decide and justify that decision do not pertain to 

the law; they are outside it. It is precisely for this reason that the law is 

indeterminate in relation to that case. This is the judicial discretion thesis.  

 From this perspective, the distinction between easy and hard cases 

needs to be understood in the following way. A case is easy when there is 

only one conventionally acceptable response. A case is hard when it has 

more than one conventionally acceptable response. If there is a single 

convention that resolves the case, then that case has a solution and 

therefore it is not a hard case. Conversely, if the convention does not 

resolve the case, then the case does not have a single legal solution and, as 

a result, it is a hard case which requires a discretionary decision. From this 

conception of law, the fact that a case is hard does not imply that the case is 

difficult, but merely controversial. It may be that two different persons 

consider a legal problem to be easy and yet they come to incompatible 

conclusions in that regard. It is important to realize that, from this way of 

understanding the law, the case in question has no legal solution and 

precisely for this reason it requires a discretionary decision. Therefore, as 

will be seen, a hard case does not mean a “difficult case”, but simply a 

“controversial case”.  

 

                                                           
1 Hart, H.L.A.: The Concept of Law, Oxford University Press, Oxford, 1961. 
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1.2. The one right answer thesis. Once again, basically it can be said that 

post positivism that has assumed the approaches of R. Dworkin2
 has also 

accepted the idea that the judge may be presented with cases which initially 

admit more than one conventionally acceptable response. That is, cases in 

which the Law (the legal system) enables the judge in question to choose 

from several alternative responses. However, from this perspective, the law 

not only has an interpretive stage in which, in fact, several diverse 

alternative responses may arise which are simultaneously permitted by the 

legal system (there would not necessarily be a single, conventionally 

acceptable answer); but it also has a post interpretive stage in which it is 

possible to justify that only one of the initially permitted responses is the 

best (that is, the correct one). The idea that the legal method incorporates a 

post interpretive stage presupposes the positivist thesis that in the 

interpretive stage there may be more than one permitted response. In this 

regard, post positivism is not equivalent to the old formalism that 

maintained the completeness of the legal system. What is now held is that 

in hard cases the law may be uncertain, but this is not equivalent to being 

indeterminate. This is the thesis of the one right answer. 

 From this perspective, the distinction between easy and hard cases 

needs to be understood differently from the previous one. As before, a case 

will be easy insofar as it has a single conventionally acceptable response; 

and a case will be hard if it has more than one conventionally permitted 

response. The difference with the previous position lies in the following: if 

the convention solves the case, then the case has an easy solution; if the 

convention does not solve the case, then the case will be difficult and it will 

be necessary to find a solution, by constructing a justificatory legal 

discourse in the post interpretive stage. In this regard, it is considered that 

the law is not indeterminate, but in certain cases it is problematic, 

uncertain, that is, we are not sure about which is the right answer. 

However, not being sure about the right answer is not equivalent to there 

being no right answer at all: the lack of determination is not the same as 

uncertainty. As Dworkin would say, from the fact that we are not sure 

about which is the right answer, it does not follow that no correct response 

exists. 

  

1.3. Up to this point, all that has been said are common places in 

contemporary legal theory. From now on, I am interested in showing some 

of the dialogic implications that follow from these two different approaches 

related to indetermination and uncertainty in Law. In other words, my 

purpose is to show the influence of these approaches to the conception of 

"legal debate among judges". In particular, the question that I shall try to 

                                                           
2  Dworkin, R: Law’s Empire, Harvard University Press (Mass.), Cambridge, 1986; and Justice for 

Hedgehogs, Harvard University Press, Cambridge (Mass.), 2011. 
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answer is this: how do these two forms of understanding "hard cases" 

influence on the conception of the debate that should take place in a panel 

of judges when addressing a case that conventionally admits more than one 

response? In order to answer and clarify this question, I consider that it is 

essential to provide first a relatively extensive section in which I shall 

explain four different modes of debating.  

 

2. Four modes of debating.  

2.1. Debating is arguing in the form of a dialogue and, by definition, it 

requires the participation of at least two individuals. 

2.2. The debaters enter into a social relation. Based on the compatibility or 

incompatibility of the objectives pursued by the agents, social relations can 

be classified as cooperative or conflictive. This distinction applies to 

debates; therefore there are both cooperative and conflictive debates.   

2.3. Debates may also be personal or thematic. A debate is personal when 

the focus of attention is more on the debating agents than on the object of 

the debate. A debate is thematic when the accent is on the object of the 

debate and not so much on the debating agents (separating individuals from 

the problem being discussed). 

2.4. From the combination of the two variables indicated, namely 

conflict/cooperation and personal/thematic, four modes (or ideal types) of 

debating are obtained: 1. a conflictive and personal debate, 2. a conflictive 

and thematic debate, 3. a cooperative and thematic debate and 4. a 

cooperative and personal debate.  

2.5. Each of these modes of debating can be assigned a name and an 

explanatory metaphor: 1. dispute (“to debate is to fight”), 2. controversy 

(“to debate is to compete”), 3. deliberation (“to debate is to diagnose”) and 

4. consensual debate (“to debate is to build”)3.  

 

2.5 1 Dispute (“to debate is to fight”) is a conflictive and personal debate. 

2.5.1.1. Examples of disputes are the so called eristic debates such as 

political confrontations (consider a debate between candidates for the 

presidency of a government or a republic), couple's quarrel ("you're a ..."), 

confrontations ("Liar! I never said that ...") etc. 

2.5.1.2. The relation between the participants is conflictive: win-lose. Each 

participant considers that his/her main problem is the other participant (that 

is why it is a personal debate). Naturally, there are topics under discussion 

but they are accessores (excuses to face the opponent). It is common for 

participants in a dispute to show hostility between them. 

                                                           
3 See Aguiló Regla, Josep: El arte de la mediación. Argumentación, negociación y mediación,  (The Art 

of Mediation. Argumentation, Negotiation and Mediation), Trotta, Madrid, 2015. 
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2.5.1.3. The purpose of the disputes is to determine who is imposed on the 

other. If the dispute takes place in public, the pertinent question is not who 

was right, but who won the argument, who prevailed over his opponent. 

2.5.1.4. In disputes, rationality is strategic: each participant pursues only 

his own success. In this regard there are no genuine questions and the 

presumption of sincerity and the claim of truth do not apply. 

2.5.1.5. The rules governing an institutionalized dispute are procedural 

and neutral: They aim to guarantee equal rights for the participants. It is 

common for a third party to intervene to ensure compliance with these 

rules. 

 

2.5.2. Controversy (“to debate is to compete”) is a conflictive and 

thematic debate. 

2.5.2.1. Examples of controversies are parliamentary debates, (majorities 

and minorities), round tables (addressing a controversial subject), 

presentation and counter argument (discussion in a seminar), accusation 

and defence (debate in a court procedure), etc. 

2.5.2.2. The relation between participants is conflictive: win-lose. But 

unlike disputes, here there is a controversial issue and that means that the 

problem is separate from the participants. The relationship may be hostility 

or cordiality. 

 2.5.2.3. The purpose of controversies is to determine which opinion will 

prevail over a number of conflicting opinions.  

2.5.2.4. In the initial situation, all participants adopt a competitive (and / or 

closed) attitude towards the solution of the debated problem 4.   

2.5.2.5. In controversy, rationality is strategic. This means, for example, 

that questions are not genuine and that they are designed to provoke 

contradiction in the other participant. 

2.5.2.6. A well conducted controversy should clearly show the differences 

between the opposing views. These debates are usually held before a third 

party who is called to resolve the controversy (a judge, an arbitrator or the 

audience). 

2.5.2.7. In an institutionalized controversy, there are two types of rules. 

Some are procedural and neutral, in order to guarantee the equality of rights 

between participants; but others are substantive and are aimed at 

                                                           
4 When talking about conflict and cooperation in thematic debates, it is necessary to take into account not 

only the complementarity (cooperation) or incompatibility (conflict) of the purposes of the participants, 

but also the attitude (open or closed) in which the participants approach the issue that is the subject of 

debate. If each participant considers that the problem discussed has an easy solution (and adopts a closed 

attitude) but the respective responses are mutually incompatible, then the debate will adopt a conflictive 

form of a controversy. But, if all participants consider that the question is difficult and that they do not 

have a clear response (and adopt an open attitude), the debate will adopt the cooperative form of a 

deliberation.  
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guaranteeing the thematic nature of the debate: ensuring that the 

controversial issue is not avoided. 

 

2.5.3. Deliberation, rational or critical dialogue (“to debate is to 

diagnose”) is a cooperative and thematic debate. 

2.5.3.1. Examples of deliberation or critical dialogue are clinical sessions 

("which diagnosis is correct?"), debates within research groups ("what 

hypothesis is confirmed?"), the discussion in a court of law ("what is the 

right answer of a case?") or in a committee for the selection of officials 

("which is the best candidate?"), or in a technical committee ("which 

proposal best satisfies technical requirements?") etc. 

2.5.3.2. The relation between participants is cooperative: (win -win). It is a 

thematic debate in which participants are faced with a problem that 

everyone considers difficult. Awareness of the difficulty of the problem 

(trivial issues are not deliberated) and the reciprocal acknowledgement of 

the capacity to contribute to a solution (with foolish participants there is not 

deliberation) trigger co-operation. The relations are cordial, and hostility 

does not come into it. 

2.5.3.3. The purpose of deliberation is to solve a difficult problem, or at 

least shed some light on the matter: Which thesis (opinion, belief, diagnosis 

etc.) is justified? Which is the right answer to a difficult problem?  

2.5.3.4. Deliberation requires two certainties to be present: one regarding 

the intellectual capacity and cooperative attitude (open) of the participants; 

and the other, concerning the value of the debate itself. All the participants 

in a deliberation believe that debating cooperatively increases the 

possibilities of getting the right solution to a difficult problem (recognition 

of the epistemic value of the deliberation). Naturally, the above 

presupposes that the difficult problem has a solution.  

2.5.3.5. The rationality involved in deliberation is communicative; it is 

oriented towards understanding among the participants. Here, in general, 

the rules of rational discourse are fully operative. This means, for example 

that the presumption of sincerity and the claim of truth govern and that the 

tricky questions, ulterior motives, distortions, etc. are prohibited. 

2.5.3.6. The deliberations may lead to different results. One is that all the 

participants arrive at a solution to the problem (that everyone expresses an 

"already clear"). In this case, everyone has won: they started with a difficult 

problem and ended up with a solved problem. Note that this does not imply 

that the solution reached is the same for everyone. The important thing is 

to realize that when participants have a solution (the answer to the difficult 

problem), then the conditions for deliberative cooperation are extinguished. 

2.5.3.7. The rules that govern deliberations (both procedural and 

substantive) respond to the principles of productivity (the debate should be 

productive) and of cooperation (everyone should win). Given that it is a 
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cooperative debate, its correct development is more a question of adequate 

attitudes of the participants than a correct distribution of rights and duties.  

 

2.5.4. Consensual debate ("to debate is to build") is a cooperative and 

personal debate. 

2.5.4.1. Typical examples of consensual debate are those that take place in 

the constituent processes ("a constitution by consensus"), in the work 

groups that share ends, in the couples that elaborate common life plans, etc. 

2.5.4.2. The relation between participants is one of intense cooperation. 

However, this is not just a win-win relationship as in the case of 

deliberation; here the protagonists either reach a consensus (and then they 

all win), or they do not reach it (and then, unlike deliberation, everyone 

loses). This is due to the peculiar situation of reciprocal need in which the 

participants find themselves. The cooperation is not because of the thematic 

difficulty of the problem, but of the identity of the participants and their 

reciprocal need (the problem is not separate from the identity of 

participants). 

2.5.4.3. The consensual debate requires three certainties to be present: one, 

that the participants have a cooperative (open) attitude; two, that the 

participants are willing to take charge of the difficulties of the other 

participants in order to be able to construct a solution to the problem; and 

three, that without the consent of all the participants, the problem will not 

be solved. 

2.5.4.4. The purpose of consensual debate is to achieve consensus (a 

solution for the group). Strictly speaking, consensual debate has a strong 

communitarian component; and attempts to answer the question of which is 

the best response for this community (for this group). Not for nothing is it a 

personal debate that depends on the identity of the participants. 

2.5.4.5. The rationality involved is communicative.  

2.5.4.6. There are two possible results. Consensus is achieved: all reach a 

solution, and everyone wins. Consensus is not reached: no one wins and 

everyone loses. This type of debate ends when participants fail to recognize 

the degree of legitimacy that consensus requires. 

2.5.4.7. The rules that govern consensual debates (both procedural and 

substantive) respond to the three following principles: that of productivity, 

that of cooperation and that of consensus (consensus is a constitutive part 

of the solution to the problem). As it is a cooperative debate, its correct 

development is more a question of adequate attitudes of the participants 

than of a proper distribution of rights and duties. 

 

3. The judges of a court debating a hard case. Let us return to the thread 

of our interrupted speech at the end of section 1. The question to answer is 

this: how should a hard case be debated among the judges who form a 
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court? Obviously, it is not the same to ask about the debate among judges 

in a court than among any other group of jurists (litigants, academics, etc.). 

The members of a court have a special institutional position that imposes a 

duty of independence and impartiality that in many other contexts of legal 

debate do not necessarily have to be assumed. So, given the duties of 

independence and of impartiality, how should they debate a hard case?  

3.1. Personal debates should be excluded. 

3.1.1. The dispute is not a viable option. Judges must recognize each other 

a degree of legitimacy that is totally incompatible with the conflictive and 

personal debate. The judicial debate is not a forum designed for some 

judges to try to impose their will on others. By definition, their function is 

thematic and not personal. 

3.1.2. The consensual debate is not viable either, although it is true that in 

practice it may be possible to find cases where this occurs. The judicial 

debate does not fit with the consensual debate because the role of judge 

implies a commitment with the law and justice that excludes that the 

debaters can make merely subjective (person-oriented) concessions. They 

cannot modify the correct way to solve the case in order to ensure good 

relations among the debating judges. 
 

3.2. The debate among judges must therefore be thematic; and it has to 

move between controversy and deliberation. 

3.2.1. I think that everyone would intuitively accept that the institutional 

design of a debate among judges facing a hard case should take the form of 

a thematic and cooperative debate; that is, a cooperative deliberation to try 

to find the best possible answer, namely the correct one. In this regard, it 

could be said that the duties of independence and impartiality require 

judges to adopt an open attitude which will enable them to develop a debate 

in the form of deliberation. 

3.2.2. An analogy could be made with a clinical session among medical 

doctors. A clinical session presupposes a difficult case; there is no point in 

having a clinical session to diagnose the typical symptoms of a routine 

illness. There are at least three methodological keys to deliberation in a 

clinical session; the idea of the difficult problem, everyone arrives open to 

the debate because the case is difficult (it has no clear answer); the idea of 

epistemic value of the debate, everyone thinks that debating will increase 

the probability of getting the right diagnosis (everyone believes that if they 

debate they will understand the problem better and they will perceive the 

solution more clearly); and finally, the idea of legitimacy of the 

participants, everyone recognises the legitimacy to participate in the debate 

of the others. This presupposes recognising on one hand sufficient 

knowledge to contribute to seeking a solution (no one deliberates with 

someone who is considered an idiot) and, on the other, sufficient 
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cooperative attitude (no one deliberates with miscreants or malicious 

individuals). 

3.2.3. Note that in the both previous cases (debate of a court and in a 

clinical session) deliberation does not guarantee that an agreement will be 

reached on the correct response. However, what does occur in both cases is 

that when the participants get deliberatively closed (that is when each one 

has obtained his/her solution to the problem) the conditions for deliberative 

cooperation end. When each of the participants has resolved the problem 

(that is, when the problem is no longer difficult and has become easy) but 

the response is not the same for all the participants, then for that forum the 

hard case changes from being difficult to being controversial. And 

inevitably, the debate changes from deliberation (difficult case) to 

controversy (controversial case). 

3.2.4. The social function of the transition of deliberation to controversy is 

to make it clear what separates the participants. That is, there is cooperation 

while the problem is difficult and the participants remain open. When the 

participants consider that the problem has been solved, and they get closed, 

the debate is no longer a cooperative one. The debate becomes a forum in 

which it is necessary to show what separates the debating parties and why 

one solution is deemed superior to the one held by competitors.  

3.2.5. In this regard, the transition from deliberation to controversy does 

not deny -as is often stated- the thesis of the right answer. Quite the 

contrary, it affirms it. The theme of the controversy is precisely the right 

answer; not the negation of the idea of correct response. If there is a 

controversy it is because the debating parties believe that the problem has 

only one solution. 

 

3.3. All the foregoing in point 3.2. is constructed from the perspective of 

what we could call deliberative common sense. This common sense is 

constructed on the basis of interpretation of the procedural norms that 

regulate judicial debate, and those which establish a distinction between 

majority and dissenting votes. 

 

3.4. However, this deliberative common sense is incompatible with 

assumptions of normative positivism in the terms explained in point 1.1. 

3.4.1. Participation in a thematic and cooperative debate (in a deliberation) 

presupposes that among the diverse responses permitted by the legal 

system, there are some that are legally better than others. Therefore, those 

involved cooperate to find (justify) the best, the right answer. If there were 

no better and worse responses in legal terms, legal deliberation would not 

be possible. Accepting that this cooperative debate is valid, presupposes 

accepting the thesis of the best response, that is, the thesis of the correct 

answer and therefore denying the "negationist" thesis of legal positivism. 
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3.4.2. Participation in the controversy that represents justification of the 

opposition between majority vote and dissenting vote does not deny -as has 

been said- the thesis of the correct response, but rather affirms it. The only 

thing that it denies are the proposals of legal positivism, as both responses 

are initially permitted (in the interpretive stage) and the debaters compete 

to show that one of those responses is the best, the right one (in the post 

interpretive stage). 

3.4.3. Thematic and cooperative legal deliberation presupposes that in hard 

cases the law is in no way indeterminate, just uncertain. If the law were 

indeterminate, deliberative cooperation would become impossible. 

Conversely, deliberative cooperation is necessary because it presupposes 

that cooperative legal debate has epistemic value and contributes to finding 

the best response from among all the responses prima facie permitted. 

 

4. Conclusion. From the assumptions of legal positivism described in 1.1., 

the idea of common sense of deliberative judicial cooperation in difficult 

cases makes no sense. The reason is quite clear: recognizing the epistemic 

value of judicial debate presupposes accepting that it can be productive and 

helping to find the best answers in the difficult cases. It would be pointless 

to state the productivity of cooperative debate (its epistemic value) and yet 

deny the thesis of the one right answer. 


