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Introduction 

One of the trademarks of the post-positivist conception of law is the idea that the law is a social 
practice. However, for the critics of this conception, that the law is a “practice” does not represent any 
novel or original thesis at all. For, they argue, legal positivism has already defended such a position from 
its very beginnings, and even has established the connection between law and social practices as a 
decisive and differential thesis against the previously dominant legal conception —natural law—, the so-
called “social thesis”, that it continues to wield in front of other later conceptions and current theories. 

In this paper I intend to refute this objection, otherwise widely spread, by trying to prove that 
legal positivism, despite having certainly introduced the central idea of the law as a “practice”, 
nevertheless lacks a philosophically adequate conception of this idea. I will argue that this lack is a 
consequence of the fact that legal positivism, which, as is well known covers heterogeneous theories, 
nevertheless shares an approach to law as a practice characterized by three common features: a) a 
descriptivist approach, which excludes the value components, b) a structural approach, that excludes the 
temporality components, and c) an internalist approach that excludes the epistemological relevance of 
the external point of view. I will defend two main theses. First, that these three aspects, closely related 
to each other, together generate a reductive global view of legal practice that permeates each and every 
of the fundamental positivist theses, those that especially characterize that central iuspositivist variant 
that we call “normativism”, namely: the source thesis, the separation thesis and the discretion thesis. 
Second, I will defend that this reductive vision of legal practice also explains many of the internal 
tensions and contradictions that characterize the development of the iuspositivist cycle as a whole and 
particularly that typical fluctuation that, as some authors have pointed out (e.g. Atria, 2016: Chpt. I), 
takes it to oscillate unstably between two poles or extremes: formalism and skepticism. 

The three features of legal positivism just mentioned above are those which the post-positivism 
theories of law (Dworkin, Nino, Alexy) have come to substantially challenge. The vision of legal practice 
implicit in these theories —a vision that the argumentative conception (Atienza), whose perspective I 
will adopt here, has also contributed to critically make explicit— is characterized, in effect, by 
emphasizing the element of evaluative commitment of legal practice (against any factual reduction), 
remarking its character of flowing practice (not just an abstract system of norms) and showing it 
essentially connected with other external contextual practices (as opposed to the internal isolation or 
“closure” of the legal category). As a consequence, the legal practice (or better, as we will see, the 
network of practices the law is composed of) is approached, in contrast to what is typical of iuspositivism, 
under a fundamentally anti-formalist and objectivist or anti-skeptical perspective. 



This perspective allows us, in addition, to recover under a new light, philosophical traditions 
different from the analytical jurisprudence: fundamentally the tradition of the Aristotelian idea of praxis, 
transmitted throughout the scholastic and rhetorical tradition and later incorporated by Ihering, the 
modern hermeneutics (Dilthey, Gadamer) and even analytic tradition (Anscombe, Wittgenstein, Hart, 
von Wright… and Dworkin himself). 

1. The “social thesis” and the law as a practice 

The idea of the law as a social practice aimed at specific goals and values, and not just as a system 
of norms, constitutes the most important element of what today is usually called post-positivism or post-
positivist constitutionalism (Atienza, 2017: 30; 130ff., 345ff.). It is certainly not an unprecedented idea, 
but rather the recovery of a very old idea by means of which the postpositivism seeks to critically redefine 
several positivist theses about the law, its structure, its function and its method, starting from the central 
idea that the law is not “something that is just outside the individuals, but something that strongly depends 
on their own social practice”, without there being “opposition between the objectivity of the law (norms 
and procedures) and its practice” (Aguiló, 2007: 674). Now, what would be the true scope of such 
redefinition, since it is a characteristic feature of modern iuspositivism, which distinctly defines it from 
its very origins from the natural law theories, the so-called "social sources" thesis? According to this 
thesis, as it is known, the law is not a “moral” phenomenon independent of human social-historical 
practices —there is no such thing as a “natural law”, against what the traditional legal dualism held—, 
but rather it is a phenomenon differentiated and separated from morality precisely by the necessary 
mediation of those practices, in which the juridicity or positivity of the law would be exhausted, now 
seen as identical to its conventionality. In the words of Raz (1985: 38), “the social thesis is the more 
fundamental” for legal positivism and “also responsible for the name ‘positivism’, which indicates the 
view that the law is posited, is made law by the activities of human beings”, that “what is law is a matter 
of social fact”. 

The social thesis can certainly be considered undisputed. Any theory or conception of law assume 
as a default premise (explicit or implicit) that the legal reality lies on the basis of a social practice, that 
the law is a social artefact —not a “natural” object— concentric to that practice. And here must also be 
included the traditional natural law, which is a dualistic theory because it assumes that positive law is 
precisely a set of positive or conventional social practices, independently of what weight is given to this 
practical element in the construction of the concept of law—especially regarding certain principia per se 
nota or ultimate “goods”) (Finnis, 2011). What explains the emergence of modern legal positivism is not 
that the latter has “discovered” the law as practice (since Aristotle it was considered a praxis: e.g., an 
ars) but the new institutional architecture of this practice from the political centralization and codification 
of the Law in modern state, an historical phenomenon that determines a mutation in the very concept of 
law and leads to its differentiation with respect to the other regions of praxis: morality and politics. 

It is known that the positive referent of the new monistic concept of the law which we consider 
trivially true today (the sources thesis) is constituted by the complex of new legislative, judicial and 



administrative practices of the emerging modern state and its institutional apparatus as a legal rule of law 
that breaks both with the Old Regime’s particularism and with its conception of the law as a moral 
phenomenon fully absorbed under a postulated natural or moral-rational law (Scarpelli, 1965, González 
Vicén, 1984: 205ff. Bobbio, 1993; Jiménez Cano, 2008). Thus, the concept of Law becomes "focused" 
on a category or region conformed by the aggregate of interconnected practical institutions —legislative, 
judicial, administrative, professional and doctrinal— that configure the coercive operations in a broad 
sense —not only regulative but also constitutive— definitory of the new modern state law. This separates 
the law “that is” from the law that “ought to be”, and the Philosophy of Law (or Jurisprudence) also 
emerges itself as a special philosophical-practical discipline that differs from Moral Theology (Middle 
Ages) or the Natural Law or rational Morality (Modern Age). From this moment on the clear or central 
cases of the concept of “law”, those that exhibit a lower vagueness, will be those that make explicit or 
realize that precise practical-institutional configuration of law, while their “limit” or penumbrous cases 
will be those where this framework is blurred and the law tends to become confused or overlap with other 
practices of its environment, whether of a political nature (international law, subject to inter-state power 
correlations), moral (natural law or, if we speak of positive moral, customary law), religious (canon law), 
economic (“soft law”), etc. 

On the basis of such practical phenomenology around which what we can call the “legal category” 
is configured, the different philosophical conceptions of law can be characterized depending on the 
conceptual level of reconstruction they tend to adopt thereof. The more or less decisive weight or function 
attributed by each of them to the practical dimension of the law is correlated to the level of abstraction 
in which they consider the legal category essentially structured in conceptual terms. And the possible 
reconstructive strata are multiple: for instance, the level of norms, of ends, of values, of linguistic 
propositions, of authorities, of decisions and behaviours, of certain structures of a logical, psychological, 
sociological, economical nature, etc.  

According to this, what individualizes iuspositivism is not so much the generic reference to the 
legal practice as the specific way in which it becomes conceptualized. Undoubtedly, iuspositivism (at 
least in its contemporary mainstream, from Kelsen to Hart) is closely linked to a fundamentally deontic 
reconstruction of legal practice: it is kind of normativism. However, this is not a sufficiently specific 
feature either (it would be almost impossible to find a theory of law that did not include the perspective 
of law as normativity). It is necessary to find more precise additional criteria to identify under what 
specific morphology the legal practice is represented by each conception of the law and how it is related 
in it with other concomitant practices. 

 

3. Two general approaches to the law 

 And this is where it becomes relevant to differentiate between two general ways of 
understanding the structuring of the legal category: 



 i) The first one is linked to the idea that the elementary pieces of law are norms, and basically 
the type of norms that we call rules (norms of conditional structure, categorizing courses of action and 
organizing state coercion, but also secondary rules of competence and procedure). It tends to reconstruct 
the practical sphere of the law in terms of two fundamental properties: systematicity and logicity. The 
law is a system of norms, in the limit a logical-axiomatic system. It is therefore a structural vision: the 
law appears as a normative structure from which any underlying practice, whether generating those 
norms or resulting from them, goes into the background remaining as a (factual) element on which that 
normativity is projected if not simply offstage. The objectivity of the structure and the marginalization 
of the practice tend to block the perception of law as an institution. 
 ii) The second way, on the other hand, tends to emphasize the institutional configuration of law 
in terms of an aggregate of concatenated practices that make up an ongoing process. The law is a praxis 
in progress and both the legal norms and their logical-systematic organization become an internal 
dimension to such a practical course, a device for their institutional reproduction. It is, therefore, a 
pragmatic or pragmatist vision of the law. The focus is reversed and goes not from normativity and 
systematicity to practice, but from the practice or social anchoring of the law to norms and their 
systematic ordering. This brings out the perspective of law as an institution (or complex of institutions), 
this consisting precisely of the processual articulation between the current practice and its structural and 
systematic dimensions. The central point now is that legal institutions appear as aliorrelative, that is, 
they are oriented ad extra of the law and operate in functionally terms with respect to other contexts or 
categories of the environment where the purposes and values are located whose achievement is sought 
through legal rules and which ultimately justify their own normativity and logical-systematic structuring. 
 These two poles or tendencies (which are not really new and can be traced back to old 
oppositions as a system-problem in the rhetorical tradition or conclusio-determinatio in the scholastic 
tradition) can be useful to express the contemporary opposition between positivism and post-positivism, 
between a rather normative-structural approach and a rather pragmatic-functional approach to the law. 
 The nuclear thesis of legal positivism can now be reformulated more precisely as the thesis of 
the closed autonomy of the legal category. This thesis implies, on the one hand, that legal practice is 
exhaustively reconstructed by legal norms as the only —structural— perspective epistemologically 
relevant (it is the normativist position); and, on the other, that such norms (fundamentally action rules) 
play the role of exclusive instances of demarcation of the law with respect to any other practice or 
contiguous category by establishing an internal “closure” of legal category. This closure —intimately 
linked with the idea of system (Friedman, 1978: 394ff.)— performs a fundamentally negative function 
in drawing the limits that demarcate the law against the space of the non-legal in terms of closure or 
isolation: that is, underlining exclusively the elements of discontinuity. This is where the other two theses 
characteristic of iuspositivism come into play: the discretion thesis and, above all, the separation thesis. 
Both involve just to segregate outside the scope of the law all those practical contents that are not covered 
by their system of rules, and, in particular, the purposes, values or reasons underlying these rules. These 
contents are expelled to the external environment of ethical-political morality, so that an internalist and 



structural perspective of the law in the understanding of the normativity of legal rules is imposed. At the 
same time this means adopting a purely factual perspective in the understanding of legal practices, which, 
devoid of their elements of continuity with any extralegal practice, become identified with a “social fact” 
disconnected from its moral foundations, in purely conventionalist terms. 
 

4. Protopositivism and the demarcation of legal category  
 
 So far we have referred to the contemporary legal normativism, but if we examine the full cycle 
of positivism, we can see how in fact the previous theses also drive all the currents of the first nineteenth-
century positivism, despite its enormous heterogeneity. In them the claim to mark the differentiation of 
law (its positivity or categoricity in relation to morality) by reference essentially to its rules is very clear. 
These rules are the laws established or “posited” by the State as public, stable, predictable and endowed 
with canonical formulation standards that the School of Exegesis, after the Napoleonic codification, put 
in the center of legal rationality, and whose application Beccaria (and before Montesquieu) attached to 
the logic of the “perfect syllogism”, which excludes any subjective evaluation. The same rules that we 
found behind the “propositions of Law” of Savigny's Legal Methodology or Ihering’s “theory of legal 
technique”, and also those that Bentham advocated against the irrational judicial customs of the common 
law and preferred for their certainty and predictability to any utilitarian calculation made by Judge & Co. 
The same rules that established a "line of demarcation" between positive law and other types of norms 
in the Lecture I of Austin’s The Province of Jurisprudence Determined (1832 [1995], 18). This insistence 
on the positivity of the rules, which can easily be traced back to Hobbes and Kant, is as we said intimately 
linked to the process of forming the modern State as a legal Rule of Law: that is, what Weber called 
“legal-formal” rationality (that which Fuller later proved not to be so formal but of a moral and evaluative 
nature), where the legality or rule of law is understood as strictly law of rules. These are authoritatively 
established rules by the political sovereign (be it legislative or judicial authority through the precedent), 
which govern all public spheres of jurisdiction and administration, and whose rationality proceeds by 
purely logical means (subsumption) and in terms of absolute systematic immanence, within a perfectly 
complete and consistent arrangement. 
 The result of this image of legal category is that this "master system" of rules (to use a happy 
expression of Alchourrón) overdetermines any application and interpretation practice (recall the initial 
temptation to prohibit any interpretation or accept it only exceptionally and in terms of self-integration, 
from the rereading that the interpreters gave the famous article 4 of the Code Napoleon). This textualist 
and logicist imprinting, along with the idea that the system of rules is governed by a purely immanentist 
logic and lacks gaps or contradictions, marks the cut that the law establishes “from within” with respect 
to its practical environment, the space of non-law: that is, the political environment (the authority from 
which the very legal rules emanate, which is relegated to a pre-legal space) or the moral and social 
environment (the post-legal space where only the intentions of the legislator, but not moral criteria nor 
social purposes, will prevail). The formalistic tendency of this paleo-positivism derives precisely from 
this (negative) segregation of all exogenous practical content: what is important is the formal structure 



of the law, since the legal system is essentially “form” and is governed by formal values, purely 
instrumental and not substantive. Legalism disregards the practice, its ends and values, which it considers 
as mere interests or ideologies of an extrajuridical nature (Shklar, 1986: 111ff). 
 

5. Formalism and skepticism in the development of the positivist cycle  
 

Now, this nerve of legal positivism is absolutely central and will remain entirely alive and 
sensitive in the subsequent phases of the positivist cycle to this day. Its later period, the contemporary 
normativism we have referred to in the previous paragraphs, is characterized by a partial rejection of the 
rules overdetermination thesis and of the formalistic logicism, not a total rejection. Here lies the core of 
our argument about the theoretical inadequacies of the positivist notion of practice. The evolution of 
contemporary positivism exhibits a tenacious and unstable oscillation, source of many internal tensions 
and contradictions, between two polar extremes: formalism and skepticism. This is the direct 
consequence of the aforementioned structural, internalist and insular comprehension of the legal category 
and of the correlative vision of the legal practice as a fact exempt from any dimension of value. 

Thus, on the one hand, although in general tends to be abandoned, or at least mitigated, the vision 
of law as a logical-axiomatic propositional system, there remains very vigorous and influential the 
concept of Alchourrón and Bulygin (1971), while much of the current analytical jurisprudence is still 
focused on exclusively logical-linguistic approaches under a formalistic inspiration. On the other hand, 
it is true that there is a marked tendency towards the incorporation of legal agents’ practices as part of 
the legal system, within a pragmatic turn of the concept of law. This is seen as a “practical system” (and 
not only normative): a “dynamic system” in Kelsen (where the rules are built in a stratified process of 
successively linked practices [Stufenbau]) or a complex of social practices in Hart (for whom rules are 
practices of acceptance of patterns of behaviour) and Ross (who sees the law as a game in which the rules 
or directives are being exercised through social conducts). However, simultaneously the thesis of the 
normative closure of the law around its rules —as negative internal limits of the legal category—
continues to be held with fully force, still attached to the systematic or foundationalist approach that 
appeals to an ultimate “master” rule of the entire law. Let us see some manifestations of this fundamental 
antinomy of the theoretical program of normativist positivism. 

We have said that the pragmatic turn of contemporary positivism seems to lean towards a 
weakening of the overdetermination thesis of the previous legalistic formalism and therefore towards an 
apparent opening of the structural closure of the juridical category. Thus, for Kelsen and Hart legal rules 
are always partially indeterminate, and they are so precisely due to their practical constitution: the 
decisions and procedures involved in the production, application and development of such rules always, 
and necessarily, exceed the rules. The degree of law’s indeterminacy, as is known, is greater in Kelsen 
and more moderate in Hart. For this the “open texture” of rules (which is not a question as much linguistic 
as practical-evaluative, as we will see below) is compatible with a core of determination or clear meaning 
of the rules, while the zone of penumbra or uncertainty would open the space for judicial discretion in 
which it is necessary to incorporate practical content external to the rule (Hart 1994: 124ff.). However, 



these external contents —purposes and values— would no longer be part of the law, but they are precisely 
segregated. The limits of the law overlap with the limits of rules’ core of clarity, that is, the perimeter 
delineated by the reasons they carry as manifested directly or indirectly in their textuality, while 
everything that goes beyond this normative structure is banished to the extra-juridical moral or social 
space. So what initially appeared to be a widening or practical opening of the rules ends up being actually 
a narrowing (as becomes salient in the Hart-Fuller debate about whether or not the rules include their 
underlying practical purposes). The “penumbra” that surrounds legal rules does not belong to the law, 
nor does the deciding practice that discretionally determines and completes such rules. The judge is not 
deciding here as a legal agent: he is free and not limited by the legal order but an ordinary moral subject, 
and therefore his reasoning, although perhaps determines the law that will be, is not part of the given, 
positive law. The zone of vagueness or discretion, which for post-positivism, as we will see, is an area 
where the necessary incorporation of purposes and value judgments from the moral-political environment 
of law takes place in the rules application practice —and therefore where legal disagreements or “hard 
cases”, are settled by discussing the best “moral readings” (Dworkin)—, is for Hartian positivism a zone 
of no-law. It is not so clear, then, that for normativism the law is a sphere partially indeterminate because 
of an “opening zone” or border area. The contour of law or of legal category continues to be more a clear 
and linear limit, a negative limit that closes it, than a blurred outline. As in the previous formalism, the 
law remains fundamentally demarcated by its rules as structural devices applicable by basically logical 
means (subsumption or modus ponens) to regulated cases or “easy cases”. Hence the elements of 
formalism that still remain ballasting post-Hartian normativism, which are perceptible above all in its 
logicist bias regarding legal rules’ rationality. 
 Let us consider how the thesis of separation fits into this framework and the profound 
inconsistencies that generates in Hart's scheme. As is well known, Hart argues against Austinian, 
Kelsenian and realist positivism that rules are essentially reasons for action, that is, practical reasons 
involving a kind of evaluative adhesion or commitment —inherent to the very idea of obligation— and 
not merely predictive, strategic or instrumental reasons, that is, motives (Hart 1994: 79ff.). This implies 
that rules, as practical reasons, go far beyond language: its vagueness is not really a logical or linguistic 
matter but axiological and derives from what he calls the “indeterminacy of aim” and the subsequent need 
for the rule’s acceptant (e.g., the judge) to introduce additional evaluations or “fresh judgments” (Hart, 
1994: 128, 135). In other words, legal reasoning would be a kind of practical reasoning essentially 
justificatory in a strong sense, i.e., value-committed and not neutral or technical —a reasoning that from 
within is oriented out of the legal category, making it impossible that the law that “is” can be handled 
without the law that “ought to be” (Atria, 1999). 
 Now, having assumed all this, that points decidedly in the direction of a pragmatic postpositivist 
vision of the Law, Hart retraces his steps by strongly reaffirming the thesis of the closure of the law 
around its rules. And he does so on the basis of the three aforementioned premises: factualism or 
exclusion of the value of legal category, structural or systematic approach (“normative closure”) and 
internalism (irrelevance of any external perspective). This position is maintained by Hart until the 



Postscriptum, where that first thesis on standards as practical reasons in the strict sense has completely 
vanished. Instead it is affirmed that the existence of a legal system is a matter of fact, a social convention 
(that expressed by the rule of recognition) consisting exclusively in the practice of acceptance by legal 
officials, that is, not by citizens. Legal practice is only the practice derived from the authoritatively pre-
established legal rules and vertically “projected” on citizens without any need to be accepted by them. 
The premise disappears that the continuity and duration of the legal order rests on the idea of an obligation 
involving its global justification as a practical process. This is a very different and hardly compatible 
idea to considering the rule of recognition (the last rule of law around it “closes” and becomes a system) 
as a mere social “fact” devoid of any substantial evaluative implication or moral commitment. 
 This is an internalist vision of legal practice (as well as that of Kelsen) that seeks to demarcate 
the legal category exclusively “from within” on the basis of its rules and formal validity chains, seen now 
—it is true— as institutional practices, not as an ideal Sollen à la Kelsen (although we should not forget 
that the kelsenian Grundnorm actually rests on the efficacy or Wirksamkeit of the entire legal order 
[Kelsen: 1960: 201ff.]). This internal demarcation takes place by means of an abrupt cut-off with the 
social environment (to begin with the acceptance or “internal point of view” of the social agents, which 
appear only as “points of application” of the norms: as subjects to whom these are imposed and whose 
acceptance is not relevant at all) and, above all, with the moral environment, given that now those reasons 
that legal rules are (as well as the reasons the authorities have for their acceptance) are purged of any 
element of critical morality: they are not justificatory reasons, but equated to purely instrumental reasons 
(precisely that error Hart imputed to Austin and realism). The separation thesis has thus identical 
segregating effects as Kelsen’s “purity” (Reinheit) and its methodological pretension to purge the “alien 
elements” of law both factual (psychological, sociological) and normative (ethical, political). These 
elements, however, not only completely permeate law, but also establish decisive points of contact and 
continuity with spheres or categories contiguous with the law, apart from which, far from revealed in its 
“purified” essence, it becomes rather disfigured (there is no such thing as a “pure law”, as Kelsen himself 
recognizes). So, although it has been epistemologically presented as a descriptive and external concept 
of law—“sociological”, says Hart (1994: vi; see 239ff.)—, in fact, and this has been highlighted many 
times (see for all Postema, 1998), it is rather the opposite: an internal and normative concept of law —
doctrinal and not sociological (Dworkin, 2006: Intr.)— whose central criterion is abstract, given legal 
normativity under the “model of rules” as essentially independent from the underlying practices of which 
these rules emanate and to which are intended to be applied. The “hermeneutic” incorporation of the 
“internal point of view” that normativism vindicates ultimately results in excluding just its most essential 
practical feature: the claim of correctness (Alexy, 2004) or moral acceptance, that which puts legal 
practice in connection with other practices and value contents surrounding the law. 
 That the balance or middle point sought by Hart between the Scylla of formalism and the 
Charybdis of skepticism is actually an unstable equilibrium is shown by the subsequent evolution of 
contemporary iuspositivism. On the one hand, the regressive temptation of formalism revives in the 
conception of the “exclusive positivism” of J. Raz (followed by Shapiro, Leiter and others) with its 



radical distinction between the law (i.e., legal rules) and the practice of law, between the identifiable 
“content” of law and “legal reasoning” (Raz, 1994: 311ff.; 1979: 114). This distinction is based on Raz’s 
conception of legal rules as exclusionary, authoritative rules that can be identified regardless of value 
judgments by reference to social facts or recognizable “sources”, that is, by reference to the fact of having 
been established, independently of its content of justice or injustice, in the Kelsenian line —although this 
gap is later saved by Raz through his conception of legal reasoning, presented as a practical reasoning 
where judges can apply corrective moral clauses and deviate from established law. Law has itself a moral 
claim, a “claim to authority”, but this is completely turned towards the separated, closed around the 
sources system of rules —compare, for example, to Alexy's “claim to correctness” or to Nino’s idea of 
“legitimate authority”, both building instead bridges to morality and politics. This notion of authority 
implies a mere de facto practice that is projected in a vertical downward direction on the social practice. 
Legal rules are themselves completely irreducible to practices (Raz, 1975). In turn, the judicial practice, 
the practice of applying the law, lacks an internal connection to the law beyond its rules: it simply 
determines its change (at most it is pro-positive law), i.e., it stops being properly legal practice to remain 
just moral or political practice (Raz, 1994: 333). 
 In a similar line of return to formalism is the “garantist positivism” of Ferrajoli (2011). The 
Italian theorist continues the tendency to close and self-sustain the system of legal rules as the Baron of 
Münchhausen, making it insular by disconnecting its external practical (political-moral) justifications. 
Even if they exist and are recognized, these justifications are again segregated from the domain of law: 
thus, for instance, Ferrajoli understands legal principles as if they were intra-systematic “rules” put by 
the authority, instead of norms internally related to ethical-political contents of extra-systematic character. 
Similarly, Ferrajoli conceives the distinction between formal and material validity as exclusively internal 
to the authoritatively produced law. 
 It can be well understood, under this perspective, how legal rules have been theorized in this 
positivist tradition: as “entrenched”, “opaque”, “exclusionary”, “content-independent”, “peremptory”, 
“closed” rules. In other words: they are oriented devices, by means of essentially logical-subsumptive 
mechanisms, to close the legal domain over itself, so that they protect its space of justification or own 
validity operating as “walls of contention” against value judgments and moral principles. When these 
value judgments are unavoidable, it is because the rules have “interstices” (Hart), that is, fissures in the 
wall, and then —as Schauer (2004: 1942), another Hartian, puts it— “policy and principle appear before 
us when the law runs out”. So when rules fail and produce inappropriate or unjust results (for example, 
gaps, inconsistencies, teleological errors or extreme or intolerable injustices) what takes place is an 
“intrusion” (ibid.) of the moral and political considerations within the “limited domain” of the law; the 
rest of the time, therefore, it should be added, those considerations and value judgments should be 
“restrained” or “repressed” as if they were a kind of “pathologies” or “toxic leaks”. It is clear then how 
these metaphors reveal the purely negative functionality operated by the internal limits of the law 
imposed by its closed system of rules and the purely empirical dimension (in strict application of the 
fact-value dichotomy) to which the legal practice is reduced. 



 This factual reduction of legal practice, and the simultaneous justificatory emptying of the 
system of rules oriented to isolate and operate the closure of law, also explain the skeptical drift of 
positivism, now in the opposite direction to formalism. With no doubt, the legal conception that has led 
to its superlative degree the tendency towards this second pole is legal realism (which is also usually 
considered a sui generis variant of positivism). In its strong anti-formalist reflex, legal realism (I refer 
above all to the American) arrives at an instrumentalist and strategic conception of legal practice that 
means its total openness to the environmental practices of law: that is, to social practice in a broad sense 
(political, economic, moral, etc.), in turn factually understood. Now the law is seen not as a norm but 
openly as an action, as “what legal officials do”, and its formal-normative structure tends to become 
indeterminate (in some versions, in a radical degree) while its rationality and systematicity dissolve: it is 
the “rule-skepticism” and the “fact-skepticism” of K. Llewellyn and J. Frank. That the law (the “law in 
books”, the “paper rules”) appears now as “indeterminate” actually means that it results overdetermined 
by extra-legal practices (social, political, economic, etc.) that happen to figure in different ways as 
determinants of legal practices, these often reduced to mere psychological behavior (e.g., the 
“jurisprudence breakfast”, Hutcheson's “hunch”, etc.), while legal rules themselves are made into 
“appearances”, superstructures or simple ideological rationalizations. Epistemologically, priority is given 
to the external point of view, but this externalism in which the context of discovery permeates the context 
of justification and the causes suffocate the reasons is actually translated into a “point of internal view” 
purely strategic. (This is also the path that critical theories will follow, inheriting Marxism and its notion 
of “praxis”). From these premises, the kind of rationality that is attributed to legal practice is again 
exclusively instrumental, not justificatory: legal operators, especially judges, are strategic actors 
(“activists”) only oriented to produce social changes in the socio-political environment ideologically 
moved by extra-legal purposes and values at the service of which they manipulate legal formal rules 
considering them the most malleable instruments (D. Kennedy, R. Unger, etc.). The “real law” would be 
then the “real rules”, those that, incorporating all these factors, serve as adequate predictors (more 
appropriate than the law in books) of “what judges and officials actually do” —after all, a generalization 
of Holmes's “bad man” perspective. The consequence of all this is that, reduced to “pure” (non-
parametric) strategic behavior in total continuity with social practice, legal practice loses its distinctive 
contour. The internal structuration of law tends to blur as the rules are deprived of their filter function 
and of its intrinsic justificatory force, converted into open instruments at the service of any social, 
ideological or political objectives. As a result of such maximum openness, the legal category remains 
undifferentiated as a practical category with respect to the other practices of the social environment. 
 The idea that the law does not constitute a limited and sharply differentiated practical category 
is idiosyncratic of American legal theory and, without the extreme connotations of realists and critics, 
can be detected in varying proportions in the pragmatism of R. Posner, the Legal Process School of Hart-
Sacks, the pragmatist theories of L. Fuller, R. Summers, etc., all of them distant from positivism. But the 
skeptical propensity of normativism, derived from the axiological and justificatory emptying of rules, 
reduced to “facts” of a social convention or merely contingent products of political authority, continues 



to be a core feature of the current more widespread version of legal positivism. This receives various 
names such as “incorporationism” (J. Coleman), “inclusive positivism” (W. Waluchow) or “soft 
positivism” (Hart, who himself embraced finally this position in the Postscript as the last response to 
Dworkinian challenge —admitting, by the way, that Fuller was right in their famous debate). This last 
version of positivism —the inclusivism— ends up renouncing the strong (exclusivist or Razian) 
separation thesis and affirms that law (the rule of recognition) does integrate principles and moral criteria 
that supplement its rules, fill in its gaps and correct its indeterminacies. But remains skeptical to maintain 
that this is a contingent feature: not an intrinsic and necessary factor but a matter of fact dependent on a 
mere social convention. 
 Inclusivism represents a last attempt to maintain the idea of law as a closed category on the 
basis of its rules. In response to Dworkin’s attack on the “rule model”, Hart’s defenders (Lyons, Soper, 
Coleman, Kramer, Waluchow, MacCormick) struggled to show that Dworkin had failed to undermine 
the thesis of law’s closed autonomy. The inclusivist strategy consisted then in expanding the scope of 
this closure, broadening the limits of the Hartian recognition rule in order to “incorporate” moral values 
through the principles. However, it has been highlighted many times that this strategy is self-destructive 
and rather comes to recognize the impossibility of such a closure of law’s frame of rules over itself. The 
price to pay for assuming that such incorporation of morality would be purely factual —contingent and 
not necessary— is that the rule of recognition could accept any practical content as part of the legal 
convention, and this results in identical dissolving consequences of the law’s categoricity as skeptical 
realism. 
 At this point, the discussion about positivism has become, not a family dispute, but a dispute 
largely verbal and scholastic, purely self-referential and saturated with ad hoc cycles and epicycles. It 
seems more important here to discuss the concept of “legal positivism”, and to save the label, than to 
conceptualize the really existing positive law. The intellectual project of positivism seems no longer 
applicable to the normative structure of the constitutional states’ law that incorporate charts of rights and 
principles. Though the idea could be relatively functional at the beginning of the positivist cycle, the 
autonomy of law can no longer be understood in terms of a segregation resulting from the “normative 
closure” or cut-off of the legal system. Rather, it must be based on the continuity —not identity— of the 
latter with the network of practices that coexist in its environment. The positivist claim of descriptive 
adequacy in relation to law fails completely since constitutionalized legal orders (and even legal ones) 
internally assume, in its structure and methodology, that continuity. It is also an insurmountable 
contradiction that (almost all) legal positivists are not moral skeptics but skeptics only with regard to the 
practice of the law. Positivism reveals itself rather as a normative, doctrinal project, an ideology of 
contemporary law that claims (from Bentham to Kelsen or Hart) for separation and neutrality but does it 
“from within”. That is, by constructing a moral (or pragmatic) concept of law whose basic presupposition 
is just the opposite: the impossibility of a legal practice that does not assume certain substantive 
commitments ad extra. This is what its last variant, the so-called “normative” or “ethical positivism” 
(assumed in one way or another by all the authors of the positivist orbit: Waldron, Campbell, Sebok, 



Lyons, Schauer, Laporta, etc.), comes to explain. The main thesis is that the positivist concept of law is 
the moral regulative ideal that would best enable a strong external or moral criticism of law, a thesis that 
assumes the internal practical commitment between law and morality, and therefore its continuity. The 
differences of substance with a post-positivist conception seem to be minimal here. However, the latter 
offers a much less artificial way of explaining both that continuity and the differentiation of the legal 
category in relation to its political-moral frameworks. The approach we have called structural (the radical 
dissociation between legal practice and the systematic closure of legal norms) must be substituted by the 
practical-functional approach defended by post-positivism. 
 
6. The post-positivist idea of legal practice 
 

 We have seen how positivism as a conception of law oscillates between two limit positions that 
converge in the same consequence: making legal practice irrelevant. Whether due to the normative 
systematicity of the law (formalism and normativism), whether due to other external practical instances 
(realism), legal practice appears as overdetermined, reduced to the condition of mere phenomenon or 
derivative fact or byproduct. The postpositivist approach, on the other hand, implies a total rotation of 
perspective regarding the role substantively played by the law qua practice. Taking the idea of practice 
seriously means, as we have said, questioning the basic positivist postulates: factualism, structural 
approach and internalism. This implies an extension of the limits of legal category, which can no longer 
be seen as establishing a sharp cut-off with regard to social, political and moral practices or as a “closed” 
category. On the contrary: it appears as a complex practice whose essential function lies precisely in 
making connections through multiple points with segments of those extra-legal practices. These 
connection points take the form of pragmatic purposes, normative principles and moral rights, but also 
of other non-normative elements (such as facts, epistemic criteria, reasoning patterns, causa factors, etc.) 
that necessarily become part, as reasons, of the practical domain of the law. The pragmatic-functional 
approach does not involve at all to undermine the differentiation or categoricity of law, that is, its 
autonomy from these other related spheres, nor does it ignore the importance of the systematicity of legal 
practice anchored in its rules (although some minor postpositivist theories make this mistake, as we will 
see). It is rather about a more refined and discriminative reformulation of such autonomy so that 
illuminates the connections that legal institutional practices necessarily maintain with other contextual 
practices. What follows is a very schematic exposition of some of the main points for such a 
reconstruction in the light of the most relevant post-positivist approaches (mainly Dworkin, Nino and 
Alexy), according to my own intuitions filtered in turn by the argumentative conception (Atienza). 

 1) A practice is never confined to its facticity. The justificatory dimension of legal practice —
the argumentative-material dimension in terms of Atienza or the ideal dimension in Alexy's terms— 
comes to the foreground. Of course this is not the only dimension of legal practice, since it includes a 
number of elements of non-justifying nature (related, for instance, to its social effectiveness, formal-
logical dimension, procedural, instrumental, unintentional aspects, structural determinants, etc.). Yet 



ultimately it does have prevalence over all of them, since it is a defining feature of the function of the 
legal category as a whole. As far as the practice of giving and asking for reasons is here concerned, the 
internal point of view, as Nino points out (1994: 37, 47), is logically prior to any other (though obviously 
not the only one). 
 2) Legal practice is a second-order practice, which elaborates such reasons from its multiple 
and complex connection with other first order practices. Hence its “aliorrelative” character: the 
substratum or underlying reference where the ends and values lie to which legal practice points is always 
located beyond itself. This substratum is a conglomerate of practices —social, economic, political 
moral...— co-determinating legal practices. The contour of the law, which demarcates the limits of the 
legal category, is then a function of the mediating relations between both kinds of practices. 
 3) Legal practice, and therefore legal category, is in turn not homogeneous but rather shaped 
by a complex of functionally diverse institutional practices. These would be: a) the legislative or norm- 
production practices: not only legislators but also the constituent assemblies and regulatory agencies); b) 
the applicative practices: first of all judicial, but also administrative or executive; c) the doctrinal 
practices related to the systematization and teaching institutions of law (the “law in books” or 
Juristenrecht) and other connected institutions (publishing houses, congresses, etc.); and d) professional 
practices: practical jurists or intermediary operators, centrally lawyers, but also other adjoining practices 
of a quasi-legal nature (negotiation, mediation, arbitration, etc.). 
 4) Each of the practices that integrate this heterogeneous network are related in different ways 
to each other and to their environment. This means that in them legal rules and their abstract formal 
systematism appear in equally different functional ways. The institutional structure of the legal category 
is asymmetric and cannot be reduced without distortion to a single configuration or function. Yet the 
legislative and application practices (especially the judicial) form in their mutual concatenation the 
central course of legal practice, while the other two, the doctrinal and professional, are peripheral to them 
(which does not mean secondary). Systematicity plays a role in all of them, but in different degrees: 
lesser in the practice of legislators and lawyers and greater in the practice of legal theorists and, above 
all, in that of judges (which covers all others). The internal linking of legislative and applicative practices 
should be seen as the deployment of a technique or normative “engineering” (Pound, Kelsen) which 
extends in a number of particular and deferred decisions over time, or as a “techno-praxis” in progress 
(Atienza). In its development, the legislator is oriented more towards the social and political-moral 
environment (as well as the lawyer), while the judge (and also the legal dogmatics) point more towards 
the legal system and its formal structure. 
 5) In contrast to the traditional methodology elaborated by positivist formalism-normativism, 
which concentrates on the vertical-descendant relationship between the system of authoritative rules and 
jurisdiction, it is necessary to broaden the focus as to integrate the contextual practices that make sense 
of the very structural features of authority, normativity and systematicity of law, by framing it in a more 
comprehensive political and moral scenario. The course consisting of the chaining legislation-jurisdiction 
is a continuum defined by a double movement of return-progress towards these contextual practices that 



extends throughout a succession of operations over time. This constant flux cannot be “sectioned” by 
stopping on any of its elements: or in the normative element (the rules or their logic-linguistic structure) 
nor in the pragmatic elements (conducts or actions), because it is a recurrent process in which both aspects 
weave together (as it is shown in the circularity problem in Kelsen, Ross and Hart). The continuity of 
this practical process (as Hart insightfully intuited in his criticism on Austin) is made possible and 
supported by the material articulation in it of purposes and values as substantive reasons that govern, 
through policies and principles, the production and application of legal rules. 
 6) The legal category, thus, does not get “closed” by effect of its rules (nor of the system 
thereof) since these are imbricated with preceding practices and constitute themselves devices for the 
propagation of subsequent practices. The idea of praxis unifies both dimensions —structure and 
function— in a similar way as in a game the practice and the rules merge (as well as its learning and the 
set of possible strategies exercised in it). The key difference, of course, is that the “legal game” is not an 
end in itself, but rather a transitive practice, that is, referred to other practices. Legal practice interferes 
with these according to moral-political purposes and ideals and consists itself in the continuous activity 
of producing rules and implementing them in particular situations for the achievement in terms of 
stability of such purposes and ideals. That is why it is always maintained, as an institutional practice, in 
a second level of abstraction, and endowed with a rhythm of its own with respect to the social course. 
 7) Rather than the rules, the true supports of law’s institutional architecture are the procedures 
(legislative, judicial and administrative). Procedures are structured practices (that is, series of internally 
sequenced and ordered operations) and structuring practices (that is, generators of new practices through 
rules and decisions in application thereof). The demarcation and autonomy of law as an institution —as 
an institutionalized practice— with respect to its environmental practices is produced through such 
procedures. For, first, these start from those basic practices (social, moral, political, economic, ...), mainly 
triggered by their situations of conflict or divergence as to provide coordination and neutralization 
schemes. And, second, they do so not as “purely formal” procedures but rather by incorporating material 
goals and values, that is, articulating collective action programs in the light of certain aspirational ideals 
of political morality (rights, basically: liberal, political and social rights). It is in both aspects where the 
justification of the political authority and its normative products lies. In a constitutional State they reflect 
respectively in the normative codification of the organic part (allocation and separation of powers) and 
of the dogmatic part (principles and policies). From this point of view, legal practice as a whole is a 
technique of justification of State coercion in a broad sense that is itself justified from morality (as a 
requirement of political obligation) and whose progressive development and axiological improvement 
demand constant return to it. 
 8) The central course of legal practice, formed by the articulation and circular interlocking of 
those production and application procedures, while being developed at a second level with respect to the 
first-degree practices, presupposes the continuity with these. Such continuity excludes, of course, the 
absolute closure of the circle of legal practice in relation to these practices, but also its total opening. So 
those two extreme poles we have identified along the positivist cycle (the formalist-normativist and the 



realist-skeptical) are equally rejectable. This is the decisive point when it comes to determine the 
institutional differentiation of law and the delimitation of the confines or limits that separate it from the 
other practices or categories it is imbricated with. Instead of either clear-cut limits of the legal category 
or the total absence of them, there would be a complex system of internal and external limits. The former 
mark the scope of legal practice as a result of the resistances or filters it opposes —including its 
systematic dimension— ad extra facing the practices that surround it. The latter indicate how far these 
practices run through the legal practice and pervades it ad intra. This complex of limits and interactions 
are the result of the permanent back-and-forth circulation between both planes, internal and external. 
Thus, it is not just about limitations in a negative or obstructive sense from the inside out, by opposing 
law to morality or segregating morality from law —as claimed by the positivist separation thesis and its 
underlying thesis on the closed autonomy of law. For this can happen in the direction from outside to 
inside as well: morality also operates as a negative limit in this sense (think, e.g., of Garzón’s “coto 
vedado” [meaning the “forbidden territory” or “preserved domain” of rights], Ferrajoli’s “sphere of the 
undecidable”, Hart’s “minimum content of natural law”...). The point is to understand this negative 
function of legal limits not only in terms of a closure of law with respect to morality, but as derived from 
a much broader and positive function of legal practice: that of a conformational nature that connects, in 
both directions, law and the bordering categories which it is designed to practically connect with. 
  9) Neither the legal category operates by solely issuing action rules outside directed to the 
practical environment (as formalism-normativism affirms), nor is it absolutely invaded by the influence 
of the other external practical systems (as assumed by the skeptical, realistic positions —though not only 
them).The netting formed by the aggregate of procedures that built the legal category operates as a 
selective filter internally interposed, with its institutional limits, to any content or practical requirement 
stemming from social, moral and political life. Moral values serve as regulatory ideals or axiological 
horizons to be reached by the legal institution globally considered, while between them and their actual 
legislative codification (or application in casu) always interposes a “justificatory gap” that converts them 
in practicable only in terms of a “second best”. This gap is imposed by the distance that mediates between 
the institution as a collective practice and each of the singular decisions taking place in it. This gap is 
what imposes the difference between the institution as a collective practice and each one of the singular 
decisions that take place during its course (Nino 2013: 63ff.; 701). The so-called "institutional principles", 
which refer to the functioning of the “legal machinery” as a whole, mutually articulating the different 
procedures, also express that caesura. Here, then, emerges a “categorial” limit for law but also for 
morality: not everything morally valuable is legally attainable. The same is true for the relations between 
the Realpolitik and the rule of law as an aspirational ideal (which includes legality, separation of powers, 
depoliticization inherent in the constitutionalization of rights…). And equally when the law incorporates 
normative standards from the environment (custom, social morality, reception of other legal systems’ 
rules, etc.) they perform a shaping or conformational function ad intra that imposes certain limits to legal 
practice. Moreover, as shown by legal sociology, there are many types of relations here involved (e.g., 
integration, anomy or dysfunctional, conflict, symbolic relations…). In general, the fragments of the 



underlying social practice (the “supposition of facts” or) as well as the proposes or values under which 
they categories in the form of rules both appear in the categorical sphere of the law exclusively 
metabolized by the decisional operations of the legislator. In general, both the fragments of the 
underlying social practice —the “operative facts” constituting the rule’s hypothesis or protasis— and the 
purposes or values under which they are categorized in the form of rules enter the category of law exactly 
to the extent they are selected and elaborated by the deliberative decisions of legislators or judges 
throughout their respective procedures. Therefore, the practical differentiation of the legal category takes 
always place from the exogenous medium but being constructed from within the legal practice itself and 
in its own terms. And it is this “practical differentiation” from the social, political, moral background 
(from “general practical discourse”) the point of truth that lies in the background of legal positivism in 
its normativist-formalist (internalist) version. The same truth that tend to ignore, on the one hand, the 
realistic and critic-skeptical conceptions, from an purely externalist factual perspective, and on the other 
(rather paradoxically if we consider that they are not skeptical but cognitivist, if not essentialist, value 
theories) also certain iusnaturalist, principialist or neo-constitutionalist conceptions, which, now from a 
purely externalist normative perspective, mistakenly believe that rights or principles would be directly 
applicable to the legal category, without any institutional mediation or regardless of the systematic 
network of rules and practices forged all along its course (as if legal rationality were a kind of “imperialist” 
moral reason and the “activist” judge, his unique voice within the law over-interpreting constitutional 
principles). This way they neglect the fundamental positive and negative screening function that gets 
involved in, for instance, what Sunstein (1998) calls “incompletely theorized agreements”, which as 
much open the legal valve to certain political-moral reasons as they close it to others. These conceptions 
are victims of the same illusion of the famous dove Kant mentions in the preface to the Critique of Pure 
Reason, as Atienza remarks (2017: 134). 

10) All the above features are reflected, finally, in the internal structuring of each of legal practices 
forming the legal category and the specific kind of rationality that governs them, both things conditioning 
their relationships with other categories. The legislative practice represents the prospective function of 
social change through deliberate legal rules change, and it is a kind of teleological and balancing 
rationality that from substantive reasons (purposes and values, expressed) goes to categorize formal 
reasons (that is, rules). Its argumentative procedure advances, then, in a double movement inside-outside, 
from social situations to policies and principles and back to rules that configure typical courses of action 
and goals ad extra. The legislative practice must also be oriented, however, towards the formal intra-
legal structure, since it must harmonize coherently with the pre-constituted rules and practices (with the 
established, valid legal system) and, above all, it needs the intermediation of the two other legal 
procedures. For without the deferred practices of judicial and administrative application, destined to 
recurrently implement in an indefinite succession of punctual cases the legislated rules —that is, without 
the formal values of legality— it is simply impossible to achieve the goals and values they embody on a 
large scale or preserve them in the long term. The applicative practice, in turn, is therefore essentially 
intra-systematic, oriented to the interior of the legal category, to the results of previous authoritative 



operations, although it is launched on the basis of practical extra-systematical inputs. The judicial 
function is retrospective, aimed at the stabilization of normative expectations: not at collective social 
change but at giving “each his own right” by determining singular situations on the terms of such previous 
rules. Hence its practical rationality is based on the criteria of impartiality and independence, which both 
entail partial isolation from the environment. Now, judicial argumentative practice (unlike the 
administrative) does not end in subsumption on the basis of formal reasons and textual arguments: despite 
being circumscribed to pre-established legal materials, it is not “formalistic” in the sense of absolutely 
intrasystematic. For the requirement of adjustment or fit with these materials takes place from a holistic 
perspective —called by Dworkin (1986) “integrity”— that reformulates and maximizes its adequacy to 
the purposes and values at stake. Judicial practical rationality therefore includes recourse to teleological 
and weighing arguments in the direction rules-to-principles and hence its essentially evaluative and 
justificatory nature. The best interpretations aimed at the progressive axiological improvement of the 
rules in the light of their underlying substantive reasons (in terms of expansive or corrective arguments 
of their justified scope), belong also to the legal categorial method and for the same reasons that promote 
the primacy of literal interpretations. What for positivism is segregated outside the law (as, at most, pro-
positive law) is for post-positivism the law at its post-interpretative stage, where it is in continuity with 
the political-moral context. According to this, legal rules are no fully closed structures but “inchoate” 
norms (Hart-Sacks, 1994; Waldron, 2011), that is: formal structures that trigger a continuous and open 
practical process of application to multiple particular situations in the course of which they cannot be 
separated from their material reasons (as Aristotle already knew when invoking the "flexible rule" of 
Lesbos). These reasons are those that truly delimit and mark the areas of clarity of rules (where there is 
consensus or evaluative convergence on the relevant political-moral principles), while their vagueness 
or indeterminacy zones are those in which divergent readings are projected of the underlying reasons and 
disagreements are generated that should be settled on the basis of the best arguments available. The limits 
of legal category are not then marked by the “rules armour” that protect the jurist “against the dangers of 
evaluation” (to use Bobbio’s [1980: 364] famous expression), as positivism assumes. They are rather 
those delimitated by the scope of the argumentative practice of law. That’s why the rules plus principles 
model is the most adequate to reconstruct the way of functioning of legal practice as a second order 
practice. 

Ultimately all the previous statements are nothing more than explaining the fundamentals of that 
primordial thesis that Hart opposed Austin, and that we have repeatedly mentioned here, according to 
which it is not possible to explain to continuity and persistence of a system of legal rules but considering 
it as a justificatory practice. The course of legal practice is indeed inseparable from the axiological 
congruence of each of its decisions when applying its rules in both a strict and flexible manner, and this 
necessarily requires relations of continuity (and discontinuity too) with the practices of its environment. 
In other words: it is necessary to incorporate to legal practice the idea of value and stop considering it a 
simple social “fact” or a formal rationality closed over itself. It is wrong the claim to law closure or 
isolation with respect to that broader practice in which it is integrated, given that this is the source from 



which it obtains all its values and the subject over which it imposes its own formal and intrinsic values. 
Likewise, the idea that this —as some positivists believe, and also some postpositivists— means the de-
differentiation of Law, the return to a pre-modern stage or the dilution of law in morality, is also wrong. 
The legal category differentiates as a practice perfectly distinguishable, as a “second order” figure 
endowed with own autonomy, over a broader —social, political, moral— practical background from 
which, as it occurs with a swirl, cannot be separated. 
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